Pennsylvania Turnpike Commission 
SCENE ON PENNSYLVANIA’S MODERN EXPRESS HIGHWAY 
(See article on page 399) 
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In “The States and Post-war Highway Construction” 
(page 390), CoNnGressMAN J. W. Rosinson of Utah, 
Chairman of the House Committee on Roads, outlines the 
legislation before Congress concerning post-war highway 
development, and describes certain phases in which state 
leadership is necessary for the success of the highway 
program. Mr. Robinson suggests that the states re-examine 
their apportionment of highway revenues with a view to 
meeting most urgent needs, particularly in the areas of 
concentrated population. The organization of streets and 
roads into integrated highway systems is recommended, 
and the desirability of local participation in highway con- 
struction and maintenance is emphasized. 

Mr. Robinson believes that before really adequate post- 
war highways can be built, state legislation will be needed 
(1) to facilitate land acquisition and the control of arterial 
highways and adjacent roadside development, (2) to en- 
able states to do urban highway work and to co-operate 
with local governments in financing projects not on state 
highway systems, (3) to insure adequate state funds for 
highway construction, (4) to provide for more effective 
co-operation with city governments in determining major 
arterial routes, (5) to permit the creation of municipal 
parking authorities, and (6) to establish uniform high 
standards of design, location, and right-of-way in a nation- 
wide, interstate highway system. 

Stressing the importance of the origin-destination traf- 
fic survey as a method for reaching agreement on highway 
routes, Mr. Robinson holds that by giving emphasis to the 
terminals of our highway systems—the cities at one end 
and the secondary roads to farms and other rural re- 
sources at the other end—the states will be encouraging a 
better way of urban and rural American life. 


THE PROBLEMS of administrative adjudication in a consti- 
tutional democracy are discussed by Roscozk Pounp and 
E. BARRETT PRETTYMAN in the present issue of STATE Gov- 
ERN MENT. 

In “Administrative Law and the Courts” (see page 393), 


Mr. Pound distinguishes the administrative law of the 


American states from the theory of administrative regula- 
tion prevailing in Continental Europe. Marking out the 
development of administrative adjudication in the Anglo- 
Saxon legal systems, Mr. Pound asserts the continuing need 
for effective judicial review of administrative decisions 
affecting our traditional constitutional liberties. 

Agreeing with Mr. Pound that many administrative 
agencies have yet to develop codes of ethics adequate to 
safeguard the constitutional rights of persons subject to 
their jurisdiction, Mr. Prettyman contends in “Adminis- 
trative Law—Process versus Review” (see page 398) that 
“the preservation of democratic processes under the con- 
cept of constitutional government” cannot be guaranteed 
by the courts, but depends upon “the practice and procedure 
of the administrative agencies themselves.” 

Thus, in the safeguarding of the American tradition of 
personal freedom under law, Mr. Pound calls for more 
effective judicial surveillance of administrative procedures, 
whereas Mr. Prettyman holds that a spirit of fair play and 
constitutional government must to a greater extent infuse 
the administrative process. 


IN THE ARTICLE entitled “How Our State Legislatures Cay 
Be Improved,” JArvis Hunt, President of the Massachy. 
setts Senate, recommends several practical methods fo 
improving the quality of state legislation (see page 400) 
Drawing upon his experience in the Massachusetts General 
Court, Mr. Hunt cites joint House-Senate committee hear- 
ings and recess commissions as effective mechanisms for 
the study and preparation of proposed legislation. A legis. 
lative council with authority to employ a director and tp 
set up a department of research to assist the legislature 
in formulation of a legislative program for each session 
to adjust the distribution of work among committees, and 
to furnish impartial advice on proposed measures is dis. 
cussed. Mr. Hunt recommends annual legislative sessions 
as preferable to the now common practice of biennial 
sessions, and proposes that the final date for filing petitions 
to be considered in any session be set sufficiently in ad- 
vance of the convening of the legislature to permit a 
proper allocation of time in the consideration of proposals, 


Discussinc “The EMIC Program for Wives and Infants 
of Enlisted Men,” Dr. Martua M. Ector, Associate Chief. 
Children’s Bureau, U. S. Department of Labor, describes 
the contributions which the state departments of health 
are making to this important phase of the war effort on 
the home front (see page 4o4). Dr. Eliot summarizes the 
statutory basis and organization of the federal-state-local 
maternal and infant care program, and indicates that the 
efforts of state health agencies administering the program 
have strengthened co-operative relationships in the local- 
state as well as in the state-federal area. 


SUPPLEMENTING the article “Veterans’ Demobilization 
Program” in the March issue is “Federal Programs Relat- 
ing to Demobilization, Rehabilitation, and Re-employment 
of Veterans” (page 407), summarizing the so-called G, | 
sill of Rights ( Public Law 346, Seventy-eighth Congress). 
Of particular interest to the states are provisions in the G. 1 
sill relating to unemployment compensation and educational 
benefits, both of which offer occasion for important state 
services to veterans of World War II. 


| STAFF CHANGES 


On Avueust 1, 1944, Lynton K. CaLpwe ct joined 
the staff of the Council of State Governments. Mr. 
Caldwell, a graduate of Harvard University and of 
| the University of Chicago, has been connected with 
| Indiana University for the past five years. He will 
| work primarily with the research, inquiry, and pub- 
lication activities of the Council. 


Hupert R. GALLaGuer, Associate Director of the 
Council of State Governments, will move to Wash- 
ington around the middle of August, where he will 
have charge of the Washington office of the Council. 
The increasing importance of federal-state relations 
in the reconversion and post-war periods will require 
the expansion of the Council’s facilities in the Wash- 
ington office. This expansion will be under the direc- 
tion of Mr. Gallagher. 
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The States and Post-war Highway Construction 


Congress Looks to State Leadership for Development of a Co-ordinated Federal. 
State-Local Program to Provide an Integrated Highway System for Each State 


By J. W. 


Congressman, Second District, Utah; 


the federal government and lodge large powers 

in bureaus established by it. But when peace 
comes the bureaus established and given almost dic- 
tatorial powers will quickly dissolve, because in our 
form of government the states are older and are su- 
preme. They are the pivot around which our whole 
system of government revolves. 

The strength of the federal government depends upon 
the strength of the states. While we are in war we 
naturally turn to a central power, but during times of 
peace we will look to the state governments and to the 
local governments to assume fburdens and undertake 
responsibilities which during times of war have been 
assumed by the federal government. 

In the long era of peace, for¥which we all pray, and 
which we have reason to believe will follow this war, 
the construction and replacement of roads and streets 
will provide an important opportunity for useful em- 
ployment. 

During the war most of our highways have taken 
severe punishment. Very little construction or even 
maintenance has been done, with the result that it will 
require the expenditure of approximately eleven billion 
dollars to bring our present highway transportation 
system up to a fdir standard of what it should be. This 
particular type of work has an advantage over almost 
all other types of construction, because the people who 
use the highways pay, in highway taxes, a sum suffi- 
cient to cover all the expenditures made on the high- 
ways. For example, in 1941, the highway users paid 
to the several levels of government taxes amounting to 
more than two billion dollars, made up as follows: 


D™: TIMES OF WAR people turn naturally to 


Municipal and county taxes................. 16,000,000 
Personal property taxes and tolls............ 113,000,000 


To an important extent, this post-war highway pro- 
gram will be shaped by Congressional action in continu- 
ing the federal-aid highway policy that dates back to 
1916. On June 2, 1944, a bill (H.R. 4915) was reported 
out of the House Roads Committee with unanimous 
approval, to provide for such federal highway aid in the 
first three post-war years. Congress should take final 
and favorable action on this bill before the state legisla- 
tures meet.* 


1 Forty-five state legislatures will convene in January, 
1945, and many will not reconvene for two years thereafter. 
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Chairman, House Committee on Roads 


To an even greater extent, 
the success of the post-war 
highway program depends on 
the states. Will the state legis- 
lative and executive officials 
take the necessary action to 
permit the state highway de- 
partments to assume /eader- 
ship in a co-ordinated relation 
with county and city highway 
agencies? Can the states de- 
velop with their county and 
city subdivisions the type of 
co-operation that has existed 
since 1916 in the federal- 
state highway program? _ Blackstone Stats 

In the Federal Aid High- HN. J- W. Rosinsox 
way Act of 1916, Congress established a basic principle 
that has been recognized and in use for the past twenty- 

‘ eight years. Under this act the federal government en- 
couraged the states to employ competent highway engi- 
neering staffs which were given the responsibility for 
the construction, supervision, and maintenance of al 
state roads. The 1916 act withheld federal highway aid 
from those states which did not have competent highway 
departments. Thus, as a result of this act, we now have 
excellent departments for this purpose in each of the 
forty-eight states, whereas previously many states had 
no departments of this type. 


FEDERAL CONTROLS 


In 1921, Congress amplified the federal highway act 
by authorizing the states to select seven per cent of 
their total rural roads to form a connected system of 
routes eligible for federal aid. Interstate connections 
were to be harmonized by action of the federal Bureau 
of Public Roads, and all federal funds were to be spent 
on these selected routes under standards set by the 
Bureau of Public Roads. However, under these prove 
sions, the federal bureau cannot initiate or carry ott 
projects. Execution rests entirely with the states. 

Two other control features were adopted by Congress 
One was the apportionment of highway funds on a fixed 
formula. The second was the requirement that federd 
funds, which were limited to construction costs, weft 
to be matched by states on a fifty-fifty basis. 

These four controls are worth repeating: (1) respot 
sible state highway administration, (2) establishmet! 
of a selected road system, (3) apportionment of funds 
on a fixed formula, and (4) matching of funds to refiet 
the mutual federal-state interest in the projects involvel 
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They are the essence of the federal-aid highway pro- 
Pinder the capable and conscientious supervision of 
Thomas H. MacDonald, U. S. Commissioner of Public 
Roads, who has been the federal highway “chief _ since 
1919, this program has been a model of co-ordinated 
effort and amazing achievement. 

Between 1920 and 1941 more than 1,500,000 miles of 
coads were surfaced by state and local highway agen- 
cjes—an amount equal to the total surfaced roads of all 
the rest of the world combined. The cost was roughly 
$40,000,000,000. Of that amount, the federal contribu- 
tion was $4,500,000,000, or about eleven per cent. Y et 
the federal program, by encouraging high engineering 
and administrative standards in the states, and by con- 
centrating federal funds on a selected national trunk- 
fine system, spark-plugged the entire highway program 
and made the state highway departments the dominant 
factor in our national road program. 

During the 1944 Congressional hearings on post-war 
highway legislation, the Ohio director of highways, 
HG. Sours, testified in behalf of the American Asso- 
@ation of State Highway Officials on the results of the 
federal highway program. Aside from helping to speed 
the building of main trunk-lines, he said, the federal 
program “brought up the standard of work being done 
by the state highway departments and forced the weaker 
departments to organize and staff themselves so they 
could perform more satisfactory work.” Should federal 
aid be abandoned, Mr.-Sours added, some states would 
slide backward through the changing state administra- 
tions. 


Post-wAR FEpERAL-A1p HIGHWAY PROGRAM 


The Post-war Federal Aid Highway Bill now before 
Congress is based largely upon suggestions made by 
officers of the American Association of State Highway 
Officials, after a careful review of the testimony of 
many municipal officials and officials of national organ- 
izations representing farm, business, labor, and highway- 
user viewpoints in the forty-eight states. Though sub- 
ject to modification, the bill represents the consolidated 
viewpoint most likely to be accepted by the Congress 
as the basis for its post-war federal-aid highway pro- 
gram. 

The salient features of that bill are: 


1. A federal highway authorization of $500,000,000 for 
each year of the first three post-war years, the first year’s 
allotment to be available for obligation to post-war con- 
struction contracts thirty days after passage of the bill. 

2. All funds to be distributed to the state highway de- 
partments, with federal funds meeting up to sixty per cent 
of project costs for the first year and fifty per cent of the 
costs thereafter; project costs to include plans, surveys, 
construction, and acquisition of land for right-of-way. 

3. Funds to be apportioned to the states on a formula 
based one-half on state population, one-quarter on state 


. area, and one-quarter on postal road mileage. In the past, 


these three factors were given equal weight. The new 
formula recognizes a shift from mere need for paved roads 
to a further need for roads designed to cope with con- 
gestion and accident problems in densely populated regions. 

4. Federal funds to be used immediately for surveys and 
plans; right-of-way to be acquired at once, with later re- 


payment of the federal share assured; construction to start 
without delay, following the termination of the present 
war emergency. 


For the first time, this bill earmarks portions of the 
total sum for specific classes of roads. For the main 
federal-aid highway system in cities and rural areas, 
$225,000,000 of each year’s $500,000,000 is designated ; 
for farm-to-market routes, including roads in munici- 
palities below 10,000 population, $125,000,000 a year 
is set aside ; and for main federal-aid routes in cities over 
10,000 population, $150,000,000 a year is earmarked. 

From a long-range viewpoint, there are two provi- 
sions of the bill which are significant. One of these di- 
rects the state highway departments to designate a na- 
tional system of interstate highways up to 40,000 miles, 
to be set apart within the federal-aid system. This net- 
work is to connect the principal industrial and popula- 
tion centers of the nation and our national defense 
establishments. 

The second major provision is the authorization of 
$125,000,000 a year for farm-to-market roads. These 
funds are to be expended on a system of secondary roads 
to be selected by the state highway departments in con- 
sultation with county and local road officials, subject 
to over-all approval by the commissioner of public roads. 

Thus, for the first time, the foundation is laid for a 


completely balanced federal-aid highway program cov- 


ering all routes on which expenditure of federal funds 
is justified. 

In the past, the federal highway program has empha- 
sized a system made up of less than ten per cent of the 
nation’s roads and streets. The states, likewise, with few 
exceptions, concentrated upon a state highway system 
which included the federal-aid system and included na- 
tionally only about twelve per cent of all our roads and 
streets. 

Both these systems are made up of main roads. They 
omit many important county and municipal arteries, 
which include certain roads and streets which, by vir- 
tue of heavy traffic or special interstate significance, 
are worthy of preferential design treatment as modern 
express highways. The new federal-aid bill provides for 
these total needs. 

Since 1938 an average of $19,000,000 a year has been 
spent on federal-aid secondary roads. But no secondary 
system has been established by law under the federal- 
aid program, and the inadequate sum provided for such 
a vast mileage of eligible roads has meant that the bulk 
of these funds simply went to state highways not on the 
primary federal-aid system. 

In the urban field, neglect of valid highway needs is 
widely recognized. Over fifty per cent of all state gaso- 
line and license fees come from city residents who travel 
principally on city streets. Only five per cent of state- 
federal highway funds have been expended on city 
traffic improvements. Through the new federal highway 
bill, the state highway departments are presented with 
an opportunity to improve their relations with local gov- 
ernments in many areas. Congress looks to state leader- 
ship in the development of an orderly and co-ordinated 
state-local program—one which provides an integrated 
highway system for each and every state in its entirety. 
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If this opportunity is accepted by the states—and I 
am confident that it will be—we shall avoid the danger 
that local and state control of highway finances and 
highway operations will be replaced by federal financ- 
ing and operation. The work-relief programs of the 
thirties, which saw the states by-passed for direct 
federal-local relationships, is the type of program that 
doubtless would result in the future if the states failed 
to accept the opportunity afforded in the new post-war 
highway bill. 

Before the war, about half of our entire population 
was living in a hundred and forty metropolitan districts. 
This urban trend has increased during the war. Highway 
transportation authorities expect post-war traffic to 
soar far above pre-war peaks, with city traffic increasing 
at a faster rate than rural. If our states fail to meet the 
arterial highway needs of the urban areas, we can be 
sure that those needs will be met in some other way 
that probably will be much less efficient and desirable. 

The question arises as to just how the states can take 
the leadership in creating a co-ordinated highway rela- 
tionship with the local governments and, in so doing, 
how they can carry out the program implicit in the high- 
way legislation now pending in Congress. 

First, the states can apply to their relations with the 
local governments the same principles of control that 
have worked so well in the federal-state highway rela- 
tionship. This means that the states should: 


1. Apportion state highway revenues on a formula based 
on need. In almost every state, the highway revenue dis- 
tribution system can stand careful re-examination on that 
score. 

2. Establish systems of roads as a basis for highway 
expenditures. State highway planning surveys of recent 
years provide ample data for a restudy of state, county, 
and municipal road and street systems. This data should be 
studied with an eye on the need for efficient local operation 
and ability to finance.’ 

3. Secure local participation in support of the road pro- 
gram. While the fund-matching principle applicable to 
federal-state financial relations does not apply here, a mu- 
tual state-local obligation does exist on certain types of 
roads. Local ad valorem taxes should bear a part of the 
cost of building local roads and streets. Also the obliga- 
tion of the county and city governments to assist in pro- 
viding rights-of-way and maintaining certain roads must 
be worked out in advance in each state on a formula based 
on local conditions. 

4. Insist upon responsible administrative and engineering 
standards for local highway authorities. By law, approxi- 
mately fifty per cent of our states have control of state 


? Particularly in cities, the classification of roads and 
streets into (a) major arteries and (b) local streets has 
been neglected. State highway revenues obviously should 
be concentrated as far as practical upon arterial routes 
rather than spent haphazardly for streets which have only 
a local use. The “origin-destination” traffic survey under 
the sampling-of-census-contracts technique is a quick and 
inexpensive method for laying out a logical arterial plan 
for urban areas. On secondary rural roads, the state plan- 
ning surveys have uncovered many duplications of roads 
which local residents willingly abandon as public rights- 
of-way once it has been pointed out to them that the routes 
serve no useful purpose. Rural interests are the real suf- 
ferers when available road funds are spent haphazardly. 
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highway funds expended by local governments. This con 


trol is not exercised in many of the states which hay 
legal right to use it. Of the more than three tho 
counties in the nation, less than five hundred have ¢ 
highway departments with engineering direction. 
states have an obligation to require adequate local admin. 
istration and to establish general standards for the Varioys 
road systems on which state-collected funds are expende( 
Furthermore, the states should check the use of such funds 
to see that they are expended efficiently and for the pur. 
poses established by law. 
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The increased importance of low-cost, all-weathe 
surfacing for farm-to-market roads points to a need fy 
research into local soils and native materials—which 
local highway agencies seldom are equipped to under. 
take, but on which the state and the land-grant Colleges 
could well collaborate. 

Similarly, the need for high-capacity expressway, 
for heavily traveled routes in and near large cities te. 
quires a pooling of highway and traffic engineering 
talent and calls for closer co-operation between highway 
engineers and city planners. 


NECESSARY STATE LEGISLATION 


Following action by Congress on the post-war high. 
way bill, considerable state legislation of a specific char. 
acter will be required before really adequate post-war 
highways can be built. For example: 


1. Only seventeen states have laws permitting the limited. 
access design essential for major post-war routes. Legal 
processes for land acquisition are slow, and generally the 
situation is made worse by the appropriating of funds for 
land acquisition in the same bill that grants construction 
funds, causing waste and poor compromises, due to inability 
to acquire land in advance. Few states as yet permit ac- 
quisition of extra land or restriction of roadside develop- 
ment rights which are needed to meet the need for future 
widenings and to protect highways from the roadside ex- 
ploitation that so often makes a road obsolete and unsafe 
for traffic almost as soon as the pavement is laid. 

2. Legislation is needed in many states to enable the 
states to do urban highway work and co-operate with local 
governments in financing projects not on the state highway 
systems.? 

3. Wartime traffic curtailments have depleted many state 
highway construction funds, so that legislative action on 
highway financing will be required. 

4. More effective methods for working with city govern- 
ments will be needed in most states. The origin-destination 
traffic survey offers a most promising method for agreeing 
on major arterial routes. But a number of states have 
pointed to a need for some over-all metropolitan authority 
with which they can deal on highway projects involving 
the central city and its suburban communities. Where 
metropolitan authorities of this type are the desired solr 
tion, legislation for their creation will be required. 

5. The downtown city parking problem must be solved 
by off-street facilities if the highway program is to bk 
effective. Expenditure of federal funds for parking facil 
ties does not appear warranted, and is not provided for im 
the pending legislation—but the problem still exists and 
will grow more acute in the future. The trend appears t 

(Continued on page 412) 


Interregional Highway Report (House Doc. 37%, 
Seventy-eighth Congress, Second Session), pp. 77-78, lists 
model laws to meet these needs. 
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Administrative Law and the Courts 


By RoscoE Pounp 


HEN WE SPEAK Of administrative law much de- 

pends on what we mean by “law.” Some of those 

who have been loudest in support of unchecked 

wer of administrative agencies to do what they like in 

‘ay way that they like hold that law means simply what- 
7. is done officially. Hence what such agencies do is law 
ade they do it. There are others, whose views are im- 
ported from Continental Europe, who consider that legisla- 
tures and the administrative hierarchy are final judges of 
their own powers, and administrative agencies final inter- 
preters of the legislation they are set up to administer. To 
interference of the ordinary courts with adminis- 


trative rule-making or administrative adjudication is merely 


impertinent. 

Such is not the polity which was set up in America on 
the morrow of the Declaration of Independence. Such are 
not the ideas in which American lawyers have been trained. 
Sych is not the theory of government proclaimed in the 
Massachusetts Bill of Rights. 

I need not argue to Massachusetts lawyers that officials, 
while purporting to act officially, may do so according to 
law or without law or against law. I need not argue to 
them that the administrative agency in our polity stands on 
no higher plane than any official and no official stands on 
a higher plane than the ordinary citizen with Tespect to 
obligation to adhere to the law of the land as interpreted 
and declared by the courts in the course of orderly litiga- 
tion in which all action prejudicial to the rights of anyone 
may be scrutinized as to its conformity or want of con- 
formity to the requirements of the law. In this sense, there 
is in our system no administrative law differentiating the 
administrative agency from persons generally. Indeed, 
Blackstone treats of public law under the private law of 
persons. 


MEANINGS OF “ADMINISTRATIVE Law” 


Accordingly, administrative law might mean the settled 
principles of procedure of administrative agencies in the 
exercise of their powers of adjudication. But this is some- 
thing which most of them as yet have hardly developed. Or 
it might mean the body of precepts and technique of devel- 
oping and applying them applicable in judicial scrutiny or 
judicial review of administrative determinations. Here, at 
any rate, we can find something with the characteristics 
which lawyers attribute to law. 

What we have to consider, whatever name we may give 
to it, is the relation of the courts to the exercise of what 
are called quasi-judicial functions by administrative agen- 
cies and what is needed in the way of legislation to make 
the courts effective in securing to individuals the rights 
guaranteed by our constitutions and the fundamentals of 
full and fair hearing by an impartial tribunal and determi- 
nation according to standing laws which the Massachusetts 
Bill of Rights calls for and the Declaration of Rights of the 
Continental Congress proclaimed the birthright of Ameri- 
cans. Our problem is to secure this much without detract- 


ing from the efficiency of the administrative agencies in 


their legitimate operations in their legitimate field. 
In a sense, the rise of administrative tribunals and ad- 
ministrative adjudication in the United States might be 


. *Address delivered before the Massachusetts Bar Association 
in May, 1944. Because of space limitations, citations and foot- 
notes have been omitted. They are, however, available —Enprror. 


said to begin with the setting up of the Interstate Com- 
merce Commission in 1887. But it had its beginnings in 
the states at least a decade before. A changed attitude 
toward administration begins to be manifest in the courts 
as far back as 1880. It had become necessary with the de- 
velopment of administration in an increasingly urban, in- 
dustrial society. In our earlier polity, the traditional com- 
mon-law jealousy of administration, developed in England 
in the contests between the courts and the Stuart kings, 
reinforced by experience in America of royal governors 
carrying out instructions from England, and kept alive by 
the distrust of administration in pioneer societies, took 
form in an overnarrow conception of the separation of 
powers which proved unworkable in the transition from a 
rural, agricultural to an urban, industrial society. The way 
out was shown by Chief Justice Marshall more than one 
hundred years ago. He pointed out that there were govern- 
mental powers of doubtful classification which might be 
classified properly in more than one of the constitutional 
departments of government, and that in such cases it was 
a proper legislative function to assign the power to one of 
the appropriate departments. He showed this in connection 
with rules of procedure in the courts. Much later it came 
to be recognized in connection with rate-making power in 
regulation of public utilities. More recently, application of 
standards, where discretion or judgment as to reasonable- 
ness was involved, came to be committed to administrative 
agencies by legislation, and the courts recognized that this 
was within the principle set forth by Chief Justice Marshall. 

There was a steady growth of administrative agencies 
in the states in the last decade of the nineteenth century 
and the first decade of the present century as part of the 
rise of social legislation. At first this produced a certain 
friction with the courts. Some state courts adhered obsti- 
nately to a narrow analytical view of the separation of 
powers, not appreciating Marshall’s doctrine, so that well 
into the present century legitimate powers of administra- 
tive agencies were sometimes held unconstitutional. This 
led some advocates of administrative development to de- 
nounce the separation of powers which is fundamental in 
American constitutional law. Moreover, our common law, 
as we had received it from seventeenth- and eighteenth- 
century England, was very strict as to tribunals of special 
or limited jurisdiction. Their jurisdiction was not pre- 
sumed. The facts giving them jurisdiction had to be set 
forth with particularity and errors in not following the 
procedure prescribed by the statute creating them would 
invalidate their orders. Unless they complied strictly with 
these requirements, their proceedings might be enjoined. 
In consequence, in the last decade of the nineteenth century 
almost every administrative proceeding or determination of 
any consequence encountered a suit for an injunction. This 
situation was aggravated by retarded development of sim- 
pler remedies by way of judicial review of administrative 
adjudication. The common-law remedies for review of ad- 
ministrative action were not devised for the administrative 
agencies which were being set up, and review by suit in 
equity, which had to be resorted to in the absence of other 
adequate remedy, was likely to have the incidental effect 
of substituting the discretion of the court for that of the 
administrative agency. What was especially irksome was 
subjection of administrative agencies to strict adherence to 
the rules of evidence which had grown up for jury trials 
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and to common-law procedural ideas. Indeed, the condi- 
tion of legal procedure in the last quarter of the nineteenth 
century was far from satisfactory in many respects and 
was not well adapted to review of administrative determi- 
nations. 

A more liberal judicial attitude toward administrative 
agencies may be seen as far back as 1880. In the first dec- 
ade of the present century, there began to be a changed 
attitude toward social legislation and a steady improvement 
of procedure in the courts, so that the condition which ob- 
tained in the last quarter of the nineteenth century was 
disappearing. But the attempts of administrative agencies 
to achieve independence of law and of judicial scrutiny of 
their action have gone on as if the legal procedure of the 
‘nineties and the judicial attitude of the last century still 
continued. 

As we look back on the beginnings of American admin- 
istrative law we can well understand how it came about 
that relief was sought from a bad adjustment between law 
and administration and between courts and administrative 
agencies. Thus legislatures and administrative agencies 
sometimes went too far, and this led to a growing adminis- 
trative absolutism which attracted attention under the re- 
gime of prohibition and has since become a serious prob- 
lem. As far back as 1907, a tendency to relieve administra- 
tive agencies from judicial review wherever and so far as 
possible had been noticed. Today exemption from judicial 
scrutiny of its action seems to be the ambition of every 
federal administrative agency, and is urged by a group of 
writers and teachers with increasing insistence. As a re- 
sult, with the multiplication of these agencies in the federal 
government, the increasing subjection of every form of ac- 
tivity to administrative regulation, and hostility of admin- 
istrative agencies to all attempts to impose effective legal 
checks upon them, we have come to a condition of admin- 
istrative absolutism in practice, and have been moving fast 
toward administrative absolutism in theory. This is noth- 
ing short of revolutionary in our American polity, and some 
academic teachers of the science of politics do not hesitate 
to pronounce it a revolution and to praise it as such. 


Tue or JupiciAL REVIEW 


There are certain general characteristics of administra- 
tive determination of controversies which have developed 
in this country in the present generation which call for 
effective judicial review if our American legal and consti- 
tutional polity is to be preserved. Back of them are want 
of checks upon administrative determinations and want of 
any ethos of determination in any way comparable to the 
ethos of adjudication which has been developed and main- 
tained in the courts. 

It is well to bear in mind the checks upon courts which 
do not obtain or in our practice are ineffective as to admin- 
istrative agencies. Four of these checks are significant. In 
the first place, in a court the judges from their very train- 
ing are impelled to conform their action to certain known 
standards and to conform to settled ideals of judicial con- 
duct. Professional habit and training lead them to hear 
both sides of every point scrupulously, rules of law which 
have entered into their everyday habits of action lead them 
to insist that everything upon which they are to base an 
order or judgment must be before them in such a way that 
no party to be affected can be cut off from full opportunity 
to explain or refute it or challenge its application to his 
case. Judges and courts are impelled in every case to seek 
authoritative grounds of decision before acting and to base 
their action upon reasoning from such grounds. Again, 
the decision of a court is subject to criticism by a trained 
profession to whose opinion the judges, as members of 
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the profession, are keenly sensitive. Thirdly, every decigj 
and the case on which it was based appear in full in oll 
records. In those records anyone may find exactly wil 
the claims of the respective parties were, what dispy 
questions of fact and law were before the tribunal, and how 
the questions of fact were determined—if by a jury ver 
likely questions put by the court and specifically answered 
if by a judge in the form of special findings of fact. Like. 
wise, anyone can find from those records what CONClusigns 
the court came to as to the applicable law, either jp the 
form of instructions to the jury or of findings by the Court, 
Moreover, the judgment of the court must respond to the 
pleadings, findings of fact, and conclusions of law, and ay 
lack of consistency in these respects will be apparent og 
the face of the record. Fourthly, every judgment of a sin. 
gle judge is subject to review by a bench of judges, inde. 
pendent of the one whose action is to be scrutinized and 
constrained by no hierarchical organization or esprit & 
corps to uphold whatever he does. Nor is this all. In thy 
case of appellate courts, all important decisions and th 
grounds on which they proceed and the reasons on which 
they proceed are published in the law reports. The opin. 
ions must be based upon the records in the cases decided 
and those records are public records accessible to everyone 
Thus the materials for criticism of and accurate judgment 
with respect to judicial decisions are always available anj 
readily accessible. There are no such checks upon admip. 
istrative action. 

Let us make a comparison. Those who sit in adminis. 
trative determinations seldom have had experience of the 
deciding function. The expertness demanded of them is of 
quite another sort. They are likely to have the layman’ 
idea that decision is an easy task involving no acquired 
expertness through training and experience and to be con- 
scientiously unconscious of what the lawyer soon learns, 
namely, that there are two sides to every case. Without 
training in grounding their action upon certain known 
standards, they are prone to act in deciding, as very likely 
they properly may in directing, as if every case were 
unique. Again, the number of those who are competent to 
criticize administrative determinations, as distinguished 
from the general course of administrative action, if we 
leave lawyers out of account, is at least very limited. They 
are not necessarily members of a common profession with 
the administrative officials, and the latter are not unlikely 
to consider their criticism and that of lawyers negligible. 
Thirdly, administrative determinations are not safeguarded 
by the detailed and explicit records which keep down any 
tendency of a court to act otherwise than impartially and 
objectively in arriving at its determinations and enable 
lawyer and layman alike to know accurately what has been 
done and how and why. Fourthly, as will be shown pres 
ently, review of administrative determinations by an ad 
ministrative official is a very different thing from review 
of the action of a judge by an independent bench of judges. 

Simplicity of procedure and want of mechanical method 
are claimed as advantages of administrative justice. But 
in the hands of agencies and subordinates of agencies not 
disposed to be scrupulously fair, these simple, non-technical 
methods may easily serve as traps for the citizen who ls 
seeking to obey the law. In one case, a state agency was 
empowered to classify telephone companies as urban of 
rural and their liabilities depended upon the classification. 
A small company applied to the commission to be classified 
as a rural company, and received a letter on the letterhead 
of the commission, signed in the name of the commission 
by its secretary, that the company’s exchange could be 
classified as rural and that the exchange might be “gov- 
erned by the rules regulating such a classification.” After 
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acting on this for some years, the company was proceeded 
as operating an urban exchange because there was 
r of the bureau on record, but merely a statement 
cretary which did not purport to be authorized by 
au (though signed in its name by its secretary) 
and did not state who authorized the secretary to make the 
statement. In the same spirit, in a number of recent cases 
in which serious orders have been made against small busi- 
nesses by hearing commissioners of the OPA, when they 
came into court for review it appeared that there had been 
no willful violation—an employee of the business telephoned 
to the local office and was given bad advice by some em- 
ployee of the administrative agency as to what to do. Acting 
on this advice was considered reprehensible carelessness. I 
am advised that a number of federal judges refuse to grant 
injunctions at suit of OPA in such cases, but it has been 
held that the suspension orders cannot be reached by the 
courts. As it is one of the advantages of the administrative 
regime that advice is given in advance, whereas courts can 
only act after things have been done or controversies have 
arisen, it would seem that administrative agencies are 
chargeable with negligence in such cases rather than the 
parties who apply to them, and that the agencies ought to 
supervise their subordinates more thoroughly in deference 
to fairness to the citizen rather than look solely to a policy 
of maximum enforcement of their regulations. 

In the worst days of English judicial history, the days of 
the politics-ridden bench of the Stuarts, when judges were 
removed and appointed to the exigencies of cases in which 
the Crown was interested, for a time gross unfairness was 
common as against those whom the king was pursuing. 
But after 1688 this came to an end. The most scrupulous 
fairness, in respect of hearing each side fully, keeping noth- 
ing back so that a party may not explain or refute it, and 
affording equal facilities for making their case to all, has 
been characteristic of common-law courts ever since. But 
without any necessary intention of unfairness, administra- 
tive agencies have developed a characteristic unfairness in 
their operation. Zeal for carrying out the special function 
assigned to them leads them to look at their special task 
out of proportion and to consider individual rights, consti- 
tutional guarantees, and the law of the land as negligible. 
They are encouraged in this by many teachers of law and 
government who take what they call a realistic view toward 
the law. A leading teacher of administrative law tells 
us that the test of administrative determinations is the pol- 
icy formulated, not fairness as between the parties. A high 
government official has intimated that Congress intended 
one administrative agency to be unfair. Nothing of the 
sort would be tolerated in courts. Because they are courts, 
they are expected to deal fairly and equally by all. 

Mr. W. D. Mitchell, in his address at the one hundred 
and fiftieth anniversary of the Supreme Judicial Court of 
Massachusetts, told of his experience while attorney general 
with the unfairness of subordinates in the Department of 
Justice who seemed to think it their duty to deal unfairly 
with those with whom the government was contending in 
the courts. When this tendency appears in bureaus having 
large powers of adjudication the results are particularly 
bad. The monographs prepared for the Attorney General’s 
Committee on Administrative Procedure showed some very 
one-sided provisions as to subpoenas, and rules and prac- 
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‘tice in this connection are still often unfair, although this 


has been pointed out repeatedly. Frequently the regula- 
tions seem to be framed on the assumption that the case 
against the respondent has been established in advance and 
80 it is a waste of time to allow him to make his case. 
There is little idea of fairness as between the government 
and the citizen. The interests of private persons are held 


negligible in the zeal of the administrative agency to get 
results. The tendency is to weight procedure heavily in 
favor of the government or the bureau, to assume that 
those charged are only filibustering or are malefactors of 
great wealth and that hearing their side is only a formality. 
Many cases are to be found in the reports in which a case 
was heard on one point and later decided on another as to 
which the respondent was not heard. 

To take some cases from the reports for 1943, in one an 
examiner of the National Labor Relations Board made 
“persistent and partisan efforts to conduct the proceedings 
to a decision favorable to the board,” as the court pointed 
out, assuming that he was “an agent of the board to sus- 
tain its charges.” The court said: “Such an attitude, ex- 
cusable if not commendable in a prosecutor, is a wholly 
improper one in a judge or an examiner who sits in a 
judicial place to hear and determine facts, draw conclusions 
of law, and make reports and recommendations based 
thereon.” The board “approved all the acts and conduct of 
the examiner, exonerated him of bias or prejudice, adopted 
each of his findings, drew conclusions of law, and made 
reports and recommendations based thereon.” The Circuit 
Court of Appeals vacated the order and sent the case back 
to the board “so that respondents may be accorded the fair 
and impartial trial guaranteed to them by law.” 

In another case in the same volume, the Circuit Court 
of Appeals said of a finding of the same administrative 
agency that it was “merely fiating and not finding.” In fact, 
in that one volume, covering only June and July, 1943, three 
orders of that board are set aside or modified. This par- 
ticular administrative agency had already attained a bad 
eminence in this matter of unfairness. For example, it was 
shown that a trial examiner of the board, during a hearing, 
held an all-day conference with the trial attorney, the re- 
gional attorney of the board, and the regional director—as 
if a trial judge, in the absence of the accused, were to hold 
such a conference with the prosecuting attorney, the direc- 
tor of prosecutions, and the attorney general. If a judge 
were to do this he would probably be impeached or the leg- 
islature would send an address to the governor to remove 
him. When administrative officials do such things, a re- 
viewing court may be able to set the resulting order aside. 
But that is all. Such is the difference between what is ex- 
pected of a judge and of an administrative agency. 

Nor has the National Labor Relations Board been unique 
in this respect. In the same volume of the Federal Reporter 
(second series), we read of arbitrary action of a subordi- 
nate of the Post Office Department destroying a mail order 
business without authority of law, of an arbitrary treasury 
regulation, of an arbitrary fixing of “false and artificial 
boundaries” by an administrative official “on some theory 
of his own,” and of a regulation of the Social Security 
Board counter to the statute. When in two months six or- 
ders of important federal administrative agencies have to 
be set aside by friendly courts, with a disposition to uphold 
administrative action as far as they can, it will not do to 
say that nothing is needed to hold these agencies in check. 


DANGERS OF ADMINISTRATIVE ADJUDICATION 


Because administrative agencies have not developed an 
ethos as to their quasi-judicial functions, the lack of effec- 
tive checks upon administrative procedure and administra- 
tive orders is especially serious. There is nothing in our 
administrative law analogous to a complaint or endorsed 
summons to which the order to be made is required to con- 
form. Moreover, as a general thing, one can know in ad- 
vance the rules and policies which will be applied to his 
case by a court. But it is a characteristic tendency of pres- 
ent-day administrative agencies to use as a ground of deci- 
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sion some idea of policy not to be found in the statute or 
general law nor even in any formulated rule of the agency. 
It will reach its result on some extralegal basis for the 
particular case which it does not hold itself bound to follow 
in the next case but justifies on some policy nowhere estab- 
lished or declared. To take an example from the current 
reports, the Supreme Court of the United States last year, 
in passing on an order of the SEC, had to remind the com- 
mission that “before transactions otherwise legal can be 
outlawed or denied their business consequences, they must 
fall under the ban of some standards of conduct prescribed 
by an agency of government authorized to prescribe 
such standards—either the courts or Congress, or an agency 
to which Congress has delegated its authority.” In the par- 
ticular case it pointed out that Congress had not proscribed 
the transaction in question, nor was it condemned by estab- 
lished judicial doctrine, nor had the commission under its 
delegated rule-making authority promulgated any standard 
on the subject. 

No less serious is a rooted tendency to determine contro- 
versies in advance, sometimes by an “investigation” had to 
prove a result reached in advance, as in one case where 
the investigator was given a list of persons to interview 
which had been made up by one side, and interviewed no 
one else, or in a case of which I have personal knowledge 
in which the investigator explained to those who had one 
view that he was only interested in and would only report 
what was told him by those who took the opposite view. 
On such “investigations” or, at any rate, on investigations 
conducted by their subordinates under their instructions, 
some of these agencies, if chey must, will hold a formal 
hearing, as a formal compliance with legal requirements, 
at which the party investigated is in effect called on to 
prove his innocence. Very generally, there is a tendency to 
make orders deciding adversely to parties without hearing 
them, or upon secret reports which those to be affected are 
given no fair chance to explain or refute. It is common to 
make determinations without evidence or against the evi- 
dence, on personal intuition or belief. 

There are many cases in the reports in the last year in 
which administrative agencies made determinations or or- 
ders without a basis in the facts. In a typical case, the 
court found that the record “was barren of any evidence” 
for the basis of the order and that there was no evidence 
from which an inference of the fact relied on could be 
drawn. In another, an order of the National Labor Rela- 
tions Board was held “without support in the evidence.” 
In another, an order of the Federal Trade Commission was 
set aside as not supported by substantial evidence. In an- 
other, the Federal Power Commission, as the court put it, 
“used a sort of catch-as-catch-can theory,” and its disposi- 
tion, as the court held, amounted to no more than “guessing 
off a substantial item of value.” In still another, the secre- 
tary of agriculture arbitrarily imposed upon a Boston han- 
dler of milk “the obligation to account for milk whicl: it 
had never seen or touched, which never reached the Boston 
market, and with the producers of which it had no con- 
tractual relationship whatever.” 

Indeed, a number, at least, of these agencies claim au- 
thority to disbelieve evidence which is positive, uncontra- 
dicted, and not inherently improbable. As the courts have 
said many times, to allow this is to vest triers of facts with 
authority to disregard the rules which safeguard the lib- 
erty and estate of the citizen. As a California court of 
appeal said last October: 

Causes cannot be legally decided upon personal opinions of 
those charged with that responsibility, and legal decisions must 


be made upon a judicial determination based upon legal evidence 
and recognized rules of law. Neither jurors nor judges, when 
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acting as arbiters of guilt, are permitted to base their decis 
upon the existence or nonexistence of facts according to ths 
personal beliefs or experiences, but only upon facts establishes 
by legal and competent evidence or upon inferences deducibje 
from such proven facts as authorized by law. The personal Opin. 
ion of the judge does not necessarily reflect the legal opinion of 
the court. Personal opinion may, and often times does, disp 
law, but judicial determination depends for its accuracy 
solidity upon prescribed principles of law and definite rule 
of procedure. 

We may suspect sometimes that courts are Overscrupy. 
lous to be wholly fair to the individual and not to make 
determinations adverse to him without a warrant in ey 
dence openly produced and of logical probative force, By 
as between this and disregard of the evidence and agtj 
upon intuition or hunch, one-sided investigation not yh. 
jected to cross-examination, refutation, or explanation, anj 
findings based on policy instead of on evidence, there cap 
be no question which our American legal constitution 
polity demands. 

In the last ten years the courts have been very liberal jp 
sustaining administrative action wherever at all Possible. 
As one federal judge said last summer: 

Administrative agents have become so numerous and gover. 
ment by regulation so extensive that courts, it is to be feared 
may gradually yield to their increasing insistence and permit the 
rights of the people to be destroyed and subject them to control 
by regulations, which result was never intended by the Cop. 
stitution, apparently regarded as an outmoded instrument. 

When the present attitude of the courts is borne in ming 
and it is remembered that in view of the difficulties an 
expense of obtaining judicial review, as things are, onlya 
small proportion of high-handed administrative action gets 
into the courts and so into the reports, the number of cases 
(six in three months last summer) in which federal courts 
felt constrained to set aside arbitrary orders or to refuse 
to enforce them is highly significant. 


ABUSE OF ADMINISTRATIVE POWERS 


One of the most serious features of administrative ad 
judication is that administrative agencies act as judges in 
cases in which they are also prosecutors, and so in effect 
act as judges in their own cases. Many of these agencies 
entertain complaints, institute investigations upon them, 
begin what are in effect prosecutions before themselves, 
allow their own subordinates to act as advocates for the 
prosecution, and often make the adjudications in confer- 
ence with those same subordinates. All this runs counter to 
the most elementary and universally recognized principle 
of justice. So thoroughly grounded were the common-law 
judges in this principle that in no less than four cases be 
tween Coke and Holt the courts laid down that even an act 
of Parliament could not make one a judge in his own case. 
As an American court put it: 

One of the rights secured to an accused person by the law of 
the land is that his accuser shall not at the same time be his 
judge; that is a principle of law that is fundamental; it is the 
first requisite to a fair and impartial trial; it is a privilege that 
the law of the land guarantees to every man when his life or 
liberty, good name, fame, or property is involved. 

We are told however, that administrative agencies cat 
not exercise their investigatory as well as their determining 
functions in any other way. But I submit their investigat 
ing functions can be carried on by methods which will give 
full hearing to both sides and full opportunity to those u- 
der investigation to meet, refute, or explain everything that 
is to be used against them, and that if after investigation 
the agency desires to prosecute, it should be required to do 
so in the courts and not before itself. The Bill of Rights 
here in Massachusetts lays down: “It is the right of every 
citizen to be tried by judges as free, impartial, and inde 
pendent as the lot of humanity will admit.” Is this to bea 
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rantee as to the courts only, or does it not apply even 

re to administrative tribunals where the ethics of ad- 
aa cation, born of long experience, do not obtain and checks 
” sanding judicial action in the courts are absent ? 
are tendencies, manifest from cases which have come 
before the courts as to both federal and state administra- 
tive agencies, tendencies which require effective judicial 
review, are a tendency to give to subordinates, who con- 
duct hearings, secret instructions not available to the pub- 
lic, something which would not be tolerated in a court; a 
tendency to delegate the actual decision of cases to subordi- 
nates instead of having them made by responsible heads, to 
delegate wide powers to subordinates, not always of high 
qualifications, without being active to control those subor- 
dinates as to their treatment of the citizen, or to supervise 
their action in this respect; a tendency to obstruct and 
hamper full presentation of the case adverse to the agency’s 
complaint which it is judging and, so far as the agency 
can, to hamper or deny resort to the courts, stay of orders, 
and review proceedings, both by the use of the rule-making 
power, imposing onerous conditions, and by pressing upon 
the courts doctrines which would restrict or make ineffec- 
tive such checks as exist. 

Government bureaus have contended and succeeded in 
getting one important federal court to hold that when an 
administrative agency calls for an injunction to enforce its 
order the courts are bound to grant it without applying 
the general principles of equity as to injunctions which 
would govern in all other cases. The claim made by the 
government for the commission in that case would in effect 
make the courts merely rubber stamps for the bureaus. The 
Supreme Court of the United States, passing on this deci- 
sion in February, 1944, was not willing to go so far. But 
it left the court very little margin for application of settled 
equitable principles, sending the case back for further con- 
sideration by the Circuit Court of Appeals instead of re- 
instating the decree of the lower federal court denying the 
injunction. 

As to the attitude toward hearing, there are numerous 
examples in the reports of decisions of the federal courts, 
and quite as many more with respect to state administra- 
tive agencies in the state reports. Examples may be seen 
in the monographs submitted to the Attorney General’s 
Committee on Administrative Procedure. Indeed, that com- 
mittee unanimously reported that the notice was too fre- 
quently inadequate and that administrative agencies fre- 
quently failed to apprise respondents fully of what they 
were to meet so as to permit adequate preparation of their 
defenses. But although the report as far back as 1941 
urged that notice ought fairly to “indicate what the re- 
spondent ought to meet,” when the OPA adopted regula- 
tions as to procedure it did not heed this admonition, and 
in June, 1943, the committee of the Bar Association of San 
Francisco reported that the provisions for notice and hear- 
ing were seriously inadequate. After that report had been 
discussed between the committee and representatives of the 
OPA and a final statement had been made in November, 
1943, and had been given much publicity by publication in 
December, the OPA, on March 6, 1944, put out new regu- 
lations modifying its rules to some extent to meet some of 
the serious possibilities of abuse. But these new regula- 
tions were not to go into effect till April 1, 1944, so that 


‘the inadequate procedure was retained many months after 


full notice of its objectionable features. 

How obstinate this resistance to requirements of fair 
hearing is may be seen by a case where, although the stat- 
ute expressly required a hearing, the federal Bituminous 
Coal Commission made orders without notice or hearing 
and sought to obtain a ruling from the court that they were 
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not necessary. Aversion of federal administrative agencies 
to hearing both sides is fully shown in the monographs 
prepared for the attorney general's committee, in the re- 
port of that committee, and in the testimony taken before 
the Senate subcommittee on the bills proposed in that re- 
port. Yet after all this discussion, and much more in legal 
periodicals and reports of bar associations, it was still nec- 
essary in 1943 for the Supreme Court of the United States 
to remind the National Labor Relations Board that “find- 
ings cannot be said to have been fairly reached unless ma- 
terials which might impeach, as well as what will support 
its findings, is heard and weighed.” In one case, set forth 
in the monographs prepared for the attorney general’s 
committee, the administrative agency objected to hearings 
because it feared that if it had to have a hearing it would 
not have a record to sustain its order, if challenged in 
court. While the statutes usually prescribe hearings and 
the courts require them, the administrative agencies feel 
that hearings are not to have a controlling influence upon 
determinations of facts. In the words of Terence Mul- 
vaney, a hearing is looked upon as an “impartinint and 
shuparfluous nicissity.” The practical effect of this atti- 
tude is to put the individual and the individual business or 
enterprise at the mercy of subordinates in the commissions 
and bureaus. 

Actually the administrative agencies endeavor to cut off 
or narrowly restrict judicial scrutiny of their procedure. 
In a group of cases they have succeeded in a contention 
that administrative determinations cannot be reviewed 
unless made reviewable by Congress. Of this, Mr. Justice 
Reed, joined by Mr. Justice Roberts and Mr. Justice Jack- 
son, dissenting, said: 

It seems more consonant with the genius of our institutions to 
assume ... that in the absence of an express provision to the 
contrary, Congress intended the general judicial authority con- 
ferred by the Judicial Code to be available to a union and its 
members aggrieved by an administrative order presumably 
irreconcilable with a statutory right so explicitly framed as the 


right to bargain through representatives of the employee’s own 
choosing. 


In another case where Congress was held to have cut off 
judicial review, Mr. Justice Murphy, dissenting, said: 

That an individual should languish in prison for five years 
without being accorded the opportunity of proving that the 
prosecution was based upon arbitrary and illegal administrative 


action, is not in keeping with the high standards of our judicial 
system. 


Again, where regulations promulgated by the FCC in 
the exercise of its rule-making power were challenged as 
beyond the commission’s statutory authority, the commis- 
sion argued that this regulation could not be reviewed ju- 
dicially till the threatened irreparable injury to the business 
of the party seeking review had been done. The Supreme 
Court of the United States, dividing six to two, held a suit 
maintainable to enjoin this regulation. But one judge, 
adopting the view of the commission, argued that “even if 
the commission committed a wrong,” there was no remedy 
in the courts unless Congress provided it. 

For a long time it was the practice of the law officers of 
the government, when individuals desired to challenge the 
constitutionality of legislation adverse to their interests, to 
co-operate in test suits. But under the present administra- 
tive regime this is not done. A business or enterprise may 
find itself seriously embarrassed by the threat of a statute 
or of a regulation which it believes to be unconstitutional 
or illegal, but it may be kept in that condition indefinitely 
until it comes to some arrangement, dictated by an admin- 
istrative agency, to relieve itself from suspense and uncer- 
tainty. It is not considered a matter of public interest that 

(Continued on page 410) 
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Administrative Law—Process versus Review 


E. Barrett PRETTYMAN 


MERE PRACTICING lawyer hesitates to venture into a 
field of discussion in which scholars are engaged in 
dispute. The pros and cons of various phases of the 

problem of administrative law are being presented by the 
ablest of the legal academicians. But since, as Mr. Justice 
Frankfurter aptly remarks, we are engaged in a “system- 
atic process of rational inquiry,” the voices of experience 
in actual practice would seem to have a place. We therefore 
venture to intrude, and in so doing urge that others, situated 
likewise, ought also to express views derived from practical 
contact with administrative agencies. 

That a multitude of administrative agencies are a perma- 
nent part of our governmental machinery is a truism which 
no one will now dispute. That they perform necessary 
functions in the governmental process, by reason of their 
expertness and potential efficiency, is equally true. The 
problem is to determine the extent and method of control 
which will guarantee the preservation of the constitutional 
concept of government and the democratic processes essen- 
tial to that concept. Scholars generally stress the vital im- 
portance of adequate judicial review of administrative ac- 
tion. The practicing lawyer finds little to dispute in that 
thesis, but he doubts the complete efficacy, as a practical 
matter, of that check. 

In the main, action of administrative agencies is in two 
categories: first, formulation and promulgation of regula- 
tions and policies and, second, adjudication of disputes. 


FORMULATION OF POLICIES 


Judicial review of regulations, as regulations, in the ab- 
sence of specific factual background, cannot be effective. 
Its ineffectiveness can be demonstrated by the abstract 
processes of reasoning, but the experiment in the admin- 
istration of the price control law has demonstrated the 
point. It was originally required that when a price regula- 
tion had been promulgated, its validity must be protested 
within a designated period of time, and after judicial ex- 
amination by the Emergency Court of Appeals, its validity 
was conclusively established. Practice showed that the 
plan was unworkable. A regulation affecting many con- 
cerns and individuals did not come to the attention of all 
of them. Regulations potentially affecting many others did 
not appeal to them at the moment of promulgation as of 
acute importance to them. Thus it was that concerns and 
individuals found themselves faced with regulations the 
validity of which had been conclusively established by 
their own misfortune, misunderstanding, or laches. It did 
not appeal to the American sense of justice that a person 
should be condemned or penalized without an effective 
opportunity to contest the validity of the administrative 
regulation under which the government acted. It seems to 
us that it can no longer be contended that the opportunity 
for judicial examination of proposed regulations, as reg- 
ulations, is an effective or practical assurance of the 
validity of such regulations or of the preservation of the 
rights of individuals affected by such regulations. 

The proposal that an administrative agency seek and 
receive such comment or suggestion as the public, or 
that section of it interested in the subject matter, may 
choose to submit, before regulations become effective, is 
an admirable proposal. However expert or astute the ad- 
ministrative staff may be, there are always ideas to be 
gained from the experience of others in the field. Any 


administrator who has approached the preparation of 
regulations vitally affecting the fortunes of others, and 
who is not completely controlled by zeal for a Precon. 
ceived objective. will testify to the vast value of the com. 
ments and suggestions gleaned from those in private life 
experienced in the field or concerned with the Proposed 
regulation. Here in the District of Columbia I have beey 
actively aware at least twice, once while a public official 
and once as a private practitioner, of the preparation of 
legislation and regulations vitally affecting the business 
community, where the regulatory authorities actively 
sought the participation of those persons likely to he 
affected and adjusted their ideas to meet the practicalities 
thus uncovered. In each instance the result has been q 
model of efficiency. Out of the enormous welter of sug- 
gestions which flowed upon the official invitation came 4 
few key suggestions which spelled administrative success 

We are all well aware, of course, that many govern. 
ment officials say that business men are selfish; that 
generally speaking, their knowledge is limited to that par- 
ticular tiny segment of business life in which they indi- 
vidually move; and that, as a whole, they either do not 
or cannot see problems as a whole. Admitting some ee. 
ment of truth in these allegations, the unequivocal con- 
clusion which is drawn from them involves a premise of 
superiority on the part of the government official and a 
further premise of ignorance or selfishness on the part ot 
the mass of the public. The first premise is denied by even 
casual recognition of the fact that in many instances the 
governmental expertness is newly and accidentally ae- 
quired, and in many other instances is limited to a minute 
scope of activity. The second premise is denied by the 
basic concept of democratic processes. However cumber- 
some or inefficient public participation in affairs may be, 
it is superior—to our way of thinking—to concentrated, 
unlimited power. 

In respect to adjudication of disputes, scholars stress the 
necessity of effective judicial review. The practicing law- 
yer will readily concede the necessity. But in this respect, 
as in regard to preparation of regulations, the practicing 
lawyer will dispute the efficacy of the remedy. 

In the first place, the judge in the District Court or in 
the Circuit Court of Appeals cannot be expert in every 
phase of governmental activity. I fully realize that able 
and learned scholars reply that we entrust fact-finding to 
the inexpertness of lay juries, and that in the ordinary 
calendar of litigated cases a judge must consider and de- 
cide complicated factual questions and apply the law to 
them. But the principal reason for the existence of at- 
ministrative agencies lies in the ineffectiveness of the in- 
expert judgment of judge and jury. If the expertness of 
the administrative agency justifies its existence, how cat 
the inexpert judge or jury be an effective check? 

Of even more potency are the practicalities of the 
judicial proceeding for the review of an administrative 
order. In the first place, the record is voluminous. It is 
filled with many inconsequential arguments. The evidence 
may have been taken before an examiner who acted 
upon the easy rule of admitting everything “for what- 
ever it is worth.” The trial may have lasted for months 
The subject matter may be intricate and technical. The 
disputed questions may have been many. The examiners 
report may not have been submitted to the scrutiny of 
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rties. The decision of the tribunal may have been 
without the benefit of argument by the parties. Never- 
theless, when the order comes before the court, the 
fndings of fact are conclusive if supported by “sub- 
stantial evidence,” and the order itself is presumably 
valid. Before the court, counsel are limited both as to 
the length of the brief and as to the length of the oral 
argument. If they are not limited by rule, they are 
limited by necessity arising from heavy dockets and 
from the difficulties of recreating the proceeding below. 
Of course, if there be no evidence whatsoever, or if 
the decision hangs upon a single succinct question of 
law, or if the parties have been afforded no hearing 
whatsoever, judicial review is effective. But to say 
that in the ordinary case of an administrative proceeding, 
the impartiality of the result, or the preservation of the 
actual rights of the parties, is achieved by judicial review 
is simply to deny the practicalities of the situation. 

To meet all the foregoing by proposing that there 
be a special technical court of review, such as the Tax 
Court, is merely to propose the absolute independence 
of the final authority in disputed matters. Whether it 
be called an agency or a court, if it be totally inde- 
pendent and impartial, and the appointing authority be 
solicitous as to the ability of its appointees, the rights 
of individuals involved are protected as far as human 
ability can protect them. The Tax Court made its 
reputation as an impartial arbiter in tax matters and 
gained the support of the public, the acclamation of the 
Supreme Court and of the President, while it was an 
executive body operating under the name of the Board 
of Tax Appeals. The difficulty is that the scholars, 
viewing the situation from the published reports, see 
an effective check upon arbitrary action where the issues 
are narrow and clear and are ably and vividly presented. 
But the practicing lawyer knows, when he enters upon 
a trial before an administrative tribunal, that the actual 
protection of the rights of his client lies in the impar- 
tiality and ability of the administrative agencies in whose 
hands lies the initial decision, rather than in the effective- 
ness of possible judicial review. 

The sum total result of these observations is that the 
preservation of democratic processes under the concept 
of constitutional government is in the practice and 
procedure of the administrative agencies themselves. There 
is no other practical, effective answer to the problem. 


the pa 


Wuat Is a Farr HEARING? 


The elements of such administrative procedure are 
known to every experienced person, and have been stated 
many times. A fair hearing does not consist of the in- 
attentive or unconcerned presence of a presiding official 
during the presentation of the evidence and the argument. 
Sut judicial review goes little further than to assure such 
an opportunity to the parties. A fair hearing consists 
of the reception and understanding by wholly impartial 
persons of the evidence and argument, and a decision 
based solely upon that understanding. A fair hearing 
is not afforded the parties when the record is multiplied 
into Gargantuan proportions by the introduction of alleged 
evidence obviously of no probative effect, with the twin 
results that the administrative agency can shelter any 
desired result with a multiplicity of irrelevant detail, and 
the affected party is confronted with the task of persuading 
the court to review such a record or to accept his pro- 
testations in respect to it. These and many more similar 
experiences of active practitioners demonstrate the prop- 
osition just laid down. From the standpoint of the prac- 
ticing bar, effective checks upon abuses by administrative 


agencies lie in controls within the agencies themselves. 

From the standpoint of the affected public, in this 
country at least, administrative agencies must conform 
their processes to the accepted norms of our constitutional 
system of government, or else they will surely be de- 
stroyed. Whatever may be the method of remedy, it is 
perfectly certain and equally true that the American 
public will not permanently endure arbitrary action. 

Administrative agencies do abuse their authority. Some 
agencies consistently do so, others occasionally. There 
are, on the other hand, of course, shining examples—both 
in the federal and in the state governments—of admin- 
istrative agencies which are impartial, efficient, and 
effective. The Tax Court is the example most frequently 
cited, but there are many others. The abuses, I think, 
arise from overzealousness, or incompetency, or inferiority 
complexes. The zealot in a regulatory commission be- 
lieves that he is destined to reform the world and that 
every individual brought before him has a sinister intent 
to evade or violate the law. Before such an official, all 
persons are conclusively deemed to be guilty, any intima- 
tion of proof is “substantial evidence,” and the object 
of the proceeding is to draw findings and a restrictive 
order in such fashion as that the reviewing judiciary will 
be unable to dissect or reverse. Such officials ordinarily 
are high-minded, enthusiastic, industrious, and may be 
highly intelligent. Their inaptitude for public office lies 
in their inability to fit an administrative program into 
constitutional processes in spirit. 

The ignorant official is arbitrary chiefly because he 
knows no better. He is an inevitable part of any large 
organization. The ignorance which is most dangerous in 
an administrative officer is not ignorance of the particular 
subject matter but ignorance of the basic theories of 
governmental processes. Our educators must bear the 
blame for turning out a generation of highly intelligent 
people who are wholly ignorant of the fundamental bases 
of constitutional government. They do not act upon the 
theory that the government is merely the servant of 
the public, because they do not know that to be a fact. 
A discussion of the nature of the Constitution with any 
of such class will quickly reveal this lack of information. 

More dangerous than the merely ignorant is the official 
who suffers from an inferiority complex. Having no 
confidence in his own judgment, he fears to submit his 
initial ideas to the scrutiny of other persons, or to subject 
them to the battering of frank public discussion. He 
must needs close his mind to any suggestion of contrary 
views, and thus must needs be arbitrary, in order to 
maintain his own equilibrium and save his own face. 

Many scholars believe that arbitrary administrative 
action flows in large part from a deliberate intent to 
destroy law as the governing factor in governmental 
affairs. I have not found it so. Many times I have thought 
that some utterly arbitrary act must have such an intent 
as the motivating force, but in most such cases later in- 
quiry has satisfied me that other motives or causes gave 
rise to the action. As a matter of fact, I fear more those 
who believe that law, represented by the government and 
personified by the administrative agency, should be the 
controlling factor in every phase of our life. There are 
many more men who believe that ‘the state must be 
superior to the individual, the master rather than the 
servant of the people, and hence believe that every detail 
of activity should be directed and controlled by that sort 
of law, than there are those who believe in the destruction 
of law. The conclusion repeats itself, that.the remedy for 
administrative abuses is in the conversion and reconversion 

(Continued on page 411) 
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How Our State Legislatures 
Can Be Improved 


By Jarvis Hunt 


President, Massachusetts Senate 


dictators used to sound forth from their balconies 

and tell the world in general the benefits of the 
fascist form of government and just what was wrong 
with a democracy. A democracy, they said, is too cum- 
bersome and inefficient to operate effectively, especially 
in times of emergency. A strong central government is 
needed which can determine policies and put them into 
effect without delay. 

Many of us who were connected with the field of gov- 
ernment, especially in legislation, became somewhat 
concerned at that time for we saw how our national 
Congress and our state legislatures debated and delayed 
and wasted much valuable time before any definite legis- 
lation could be passed. We wondered then what would 
happen in the event we were suddenly confronted with 
an emergency. The answer occurred, of course, with the 
attack on Pearl Harbor and with our virtual declaration 
of war on all three Axis powers within two days. Con- 
gress showed then that it could operate effectively and 
efficiently and yet operate according to democratic prin- 
ciples and processes. 

I believe our state legislatures also have proved that 
a democracy can be effective and efficient and yet lose 
none of the safeguards of a democracy. My own experi- 
ence with the Massachusetts legislature shows this, and 
I believe from observations of the work of other legis- 
latures that our states have proved in the past two and 
one-half years that it is still possible for a democracy 
to carry on its business, do it speedily, and do it effec- 
tively. This has been accomplished because our legisla- 
tors have put aside personal and partisan interests and 
co-operated with but one end in view—winning the war. 

We will not always have an emergency, however, to 
incite our legislatures to speedy, co-operative action, 
and the problem of how we can better improve our state 
legislatures is still a serious one. We who have the re- 
sponsibility of guiding our legislative bodies, however, 
must see to it that the public faith in our system of gov- 
ernment remains unshaken, and at the present time it 
is very important for us to turn our attention toward 
the problem of improving our state legislatures. 


Be THE United States was actually at war, the 


Loss or STATES’ RIGHTS 


I have been one of those who, both by articles and in 
public talks, have decried the loss of states’ rights and 
the encroachments of the federal government upon the 
powers of the state legislatures. It has occurred to me, 
however, that the state legislatures themselves are some- 
what to blame for this loss of power because their failure 
to operate effectively and co-operatively has led to the 


interference of the various bureaus connected with the 
federal government. 

I think the loss of these rights has come about because 
of two reasons—the prevalent desire of state legislators 
and legislatures to avoid responsibility whenever possi. 
ble, that is, “to pass the buck”; and the fact that we 
have not modernized our procedure to keep pace with 
the increased tempo of modern times. The first defeg 
can be cured only by having our state governments ingig 
upon their sovereignty and assume the responsibility 
for those many matters of public policy that we noy 
allow the federal government to control. The second 
can be cured by a general overhauling and modernizing 
of our procedural machinery and should be done by 
the legislatures themselves. 


IMPROVEMENT OF LEGISLATIVE PROCEDURE 


One thing we must realize is that the improvement 
of our state legislatures does not lie alone in the speeding- 
up of the legislative process. I think it very important 
that we do not allow the desire for speed to affect the 
quality of our legislation and legislatures or the loss of 
any of the safeguards we have instituted to protect our 
citizens and the various minority groups. Our first aim 
should be to improve the quality of our legislation. Ob- 
viously, one of the first solutions is to improve the qual- 
ity of our legislators. This can be done only by the 
voters themselves. We should, however, make every 
effort to attract men of higher calibre to legislative posi- 
tions. Legislators’ salaries should, of course, be adequate 
but probably a surer way to attract better men is to in- 
crease the public faith in and respect for their legisla- 
tures. One of the most important ways of curing some 
of these defects is the improvement of our present legis- 
lative procedure. 

Legislative procedure varies, of course, in the forty- 
eight states and this article will of necessity deal mainly 
with legislative procedure in Massachusetts. 


ORIGIN OF MASSACHUSETTS GENERAL COURT 


The Massachusetts General Court was one of the first 
legislative bodies in America and developed from the 
governing body of a private corporation—the Masse 
chusetts Bay Company, which later became the Massa- 
chusetts Bay Colony. The Massachusetts Bay Colony 
was headed by a governor who was assisted by a court 
of assistants, which was actually a court, an executive 
council, and the upper branch of the legislature, all in 
one body. According to the democratic principles then 
in vogue, the freemen of the colony also had a part im 
its government and originally assembled somewhat in 
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the form of a town meeting. As the population of the 
colony grew, however, it became inconvenient to assem- 
ble all the freemen, so beginning with 1634, the freemen 
of every town sent deputies to act as their personal rep- 
resentatives. The deputies and assistants sat as one 
house for several years and acted as a court and a legis- 
lature. As there were more deputies than assistants, the 
deputies could by majority vote overrule the desires of 
the assistants, and after a very bitter controversy be- 
tween the two branches, arising out of a dispute as to 
the ownership of a stray sow, the deputies and assistants 

rated into two co-equal houses, the House of As- 
sistants and the House of Deputies, now known as the 
Senate and the House of Representatives, and so the 
Massachusetts legislature changed from an unicameral 
into a bicameral one. The right of free petition to have 
any grievances decided by the General Court remained, 
although with the growth of a separate system of judicial 
courts, the General Court became a legislature. 


THE RIGHT OF FREE PETITION 


Today any citizen of Massachusetts may file any num- 
ber of petitions, all of which must be considered by the 
General Court. Not only must all petitions be considered 
by the General Court but they must be disposed of before 
the legislature can conclude its business. One hundred 
years ago, the length of the legislative sessions was 
around eighty days and the legislature prorogued around 
the first of April. As the demands upon the General 
Court to consider more and more petitions increased, 
however, the time of sitting increased until we find in 
1936 the legislature prorogued on July 2. In 1938 and 
1939, the legislature did not prorogue until the middle 
of August, and in 1942, the first year of biennial ses- 
sions, the legislature prorogued November 1. The 1943 
legislature, however, due to co-operation incited by the 
war effort, prorogued the middle of June, and such a 
closing date would seem to be a reasonable one under 
the present procedure. 

I have stated that any citizen may file a petition be- 
fore the General Court. Sometimes I feel that all of them 
do, because in 1941, 2,731 petitions were filed, and in 
1943, approximately 2,500 petitions were filed. In 1941, 
827 acts and resolves were passed, and in 1943, 642 
acts and resolves were passed, showing that a great deal 
of the time was spent in considering petitions which 
were not enacted into law. 


PROCEDURE IN PAssING BILLs 


Under the present procedure, the passage of a bill 
through the Massachusetts General Court may be traced 
in the following manner. A petition is filed in either 
the House or the Senate. The petition must be signed 
by the person sponsoring it and filed by some member 
of the House or Senate. The petition is usually accom- 
panied by a bill or resolve which the petitioner desires 


_enacted or passed. The clerks refer each petition to the 


appropriate committee for hearing and report. 

The Senate has five standing committees—rules, ways 
and means, municipal finance, bills in the third reading, 
and engrossed bills. The House has seven standing 
committees—rules, ways and means, municipal finance, 
elections, bills in the third reading, engrossed bills, and 


payroll. These committees sit separately and bills are 
referred to them from other committees. There are 
twenty-eight joint standing committees—agriculture, 
banks and banking, cities, civil service, conservation, 
constitutional law, counties, education, election laws, 
harbors and public lands, highways and motor vehicles, 
insurance, judiciary, labor and industry, legal affairs, 
mercantile affairs, metropolitan affairs, military affairs 
and public safety, pensions, power and light, public 
health, public service, public welfare, state adminis- 
tration, taxation, towns, transportation, and water 
supply. These committees are usually composed of 
four members from the Senate and eleven from the 
House. A senator is appointed chairman of the joint 
committee and a representative, vice-chairman. Each 
committee elects a clerk from its membership, usually 
a member from the House. Each committee makes up 
a list of public hearings on the petitions referred to it 
and after hearing each petition, reports the accompany- 
ing bill or resolve favorably, adversely, or amended, into 
either one branch or the other. The practice of having 
sO many joint committees saves a great deal of time 
and duplication, as both House and Senate committees 
can sit together and have a single public hearing on the 
bill. Quite often standing committees, too, sit jointly to 
save duplication of time and effort. 

A bill which the committee decides to report favor- 
ably is given to some member who has charge of repre- 
senting the committee before his branch of the General 
Court. If the bill involves the appropriation of money, 
it must be filed in the House and is read once by the 
clerk and referred to the Committee on Ways and Means 
or the Committee on Municipal Finance, if the bill 
involves the expenditure of municipal funds. This com- 
mittee then holds a hearing on the bill and makes its 
report. An unfavorable committee report is given to the 
clerk, read once by him, and placed on the calendar for 
the next day. At that time, it may be disposed of and 
sent over to the other branch for its action. 

If a bill is substituted for the adverse report of the 
committee, then it must follow along the procedure of 
all bills. Each bill reported is given three readings and 
is usually debated after the second reading. After a 
bill has been passed to a third reading, it is referred to 
the Committee on Bills in the Third Reading, which 
must see that the bill is in proper form. After that 
committee has reported, the bill is before the House 
or Senate on the question of passing it to be engrossed. 
After the bill has been passed to be engrossed, it is en- 
grossed in its final form by the office of the secretary 
of state and referred to the Committee on Engrossed 
Bills, which examines it to see if it has been properly 
engrossed, and then it is before either branch for en- 
actment. After enactment by both branches, it is signed 
by the presiding officers and sent to the governor for 
his signature. 

Even without debate, the mechanics of passing a bill 
or accepting a report requires some time, although by 
two-thirds vote, the rules may be suspended and a bill 
may receive all its readings in a single day. These va- 
rious steps give ample opportunity for full debate and 
discussion on every bill and it seems to be unwise to 
cut out any of these steps in order to save time. 
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As I have stated before, the question of saving time 
usually takes undue significance in a discussion of the 
improvement of legislation, especially among legislators. 
It is certain, however, that it is an imposition upon 
the public and upon members of the legislature to pro- 
long a session unduly, and causes lack of public con- 
fidence in the legislature. Some of the worst mistakes I 
have seen our General Court make, however, have been 
due to legislation hastily passed without proper con- 
sideration in the closing hours of a session in order 
to hasten prorogation. 

The Massachusetts General Court meets in the year 
in which it is in session on the first Wednesday in 
January. According to the rules now in effect, every 
bill must be filed by the second Saturday in January. 
Experience shows that about twenty per cent of the 
bills filed were filed by the close of business on the first 
day of the session and that from then until the final 
date for the filing of bills, a few bills were filed each day 
until the last day, when a rush took place and about 
thirty per cent of the bills were filed then. Until all bills 
have been filed and sorted, it would be useless to hold 
many public hearings, due to the fact that duplicate 
bills might be filed by other people, nor is it fair to hold 
hearings on contentious matters before the bills have 
been printed and the public given proper notice. With 
so many bills filed, it sometimes is not until the first of 
March that all bills are finally returned from the print- 
ers. During the first month of the legislature, therefore, 
very little business except of a formal nature can be 
carried on. 


FILING or BILLs 


The waste of time here has led to many suggestions, 
chiefly the suggestion that the date be changed for the 
filing of bills. There is a good deal of merit to the propo- 
sition that the final date for filing should be at least a 
month before the legislature convenes, so that all bills 
may be printed and ready to be marked up for hearings 
as soon as the legislature is in session. There are many 
arguments against this, however, chiefly that you would 
be limiting the time for filing bills to be considered by a 
legislature which is not yet in session; also that any 
legislature which changed the rule in this regard would 
be making the rule for a subsequent legislature, in whose 
affairs it has no right to interfere. I feel, however, that 
it is possible by statute to require all bills to be filed 
before the date for the convening of the legislature, that 
notice to the newly-elected members given by the clerk 
immediately after their election would give them plenty 
of time to file any legislation they desired, and that after 
the day of convening any new bills could be introduced 
if recommended by the Committee on Rules or by a 
four-fifths vote, as is the present practice. Other propo- 
sitions, such as the requirement of a certain number of 
signatures, the payment of a filing fee, the limitation of 
the number of bills that a member can file, etc., would 
be limitations upon the right of freedom of petition and 
probably would not result in any substantial saving of 
time. Committees should be urged to set bills down for 
hearing as soon as possible, to grant as few postpone- 
ments as possible, and to make reports of bills already 
heard as promptly as possible. Such action by the legis- 


lators themselves will probably save more time than any 
drastic changing of the rules in regard to the filing ¢ 
petitions. 

Just as we should make every effort to obtain prom 
action at the beginning of the session, so must wil 
careful that the more weighty and contentious Matters 
which come before the legislature toward the close ¢ 
the session are given thorough study and discussion } 
members of the legislature. I have seen too many bl 
of great importance hurried through in the early morn. 
ing hours of the final day of the General Court, whien 
the members are tired, tempers are short, and a spirit 
of “Let's clean up and get out of here” prevails. Such 
legislation usually results in confusion and the necessity 
for many amendments at the next session. ; 

It has seemed to me for many years that a legislatiye 
program for each session could do away with a good 
many of these defects. At the present time, the adminis. 
tration sets forth its program in the governor's inaugu- 
ral address, although too often there are only suggestions 
that certain matters be studied, without any specific 
recommendations as to legislation. Each administratiye 
department has a legislative program, but it often is.en. 
tirely self-serving, seeking only to give that department 
more control and more power at the expense of other 
departments or the rights of the citizens. Various pres. 
sure groups have their own legislative programs and 
their own legislative agents to sponsor them. In all these 
cases, much information is given the legislature through 
these programs. A great deal of it is sound but the 
legislators must remember that all of it is self-serving 
and that the proponents are in the nature of advocates 
and are not giving information in an impartial manner. 


Recess COMMISSIONS AND LEGISLATIVE COUNCILS 


For several years, when matters of importance have 
come before the legislature and the legislature has be 
lieved it necessary to gain more information before the 
passage of any law, special recess commissions have been 
created consisting of members of the legislature and 
persons with expert knowledge on the subject appointed 
by the governor. These commissions sit during the 
recess or even, at times, while the legislature is in session 
and report on the matters given them for investigation. 
Such reports are very valuable, although in many cases 
there may be a difference of opinion which may nullify 
the work of the commission. It has been suggested that 
a legislative council be created composed of members of 
the legislature who have the authority to employ a d- 
rector and a department of research to give impartial 
information upon matters pending before the legislature 
and to advise in the setting up of a legislative program. 
Such a proposition is somewhat radical, at least for the 
Massachusetts General Court, but there seems to bea 
great deal of sense in the proposition and it might well 
be given serious consideration. Some of the matters 
such a council might well take up would be the adjusting 
of committee loads so that two or three committets 
would not do a major proportion of the business, lea¥- 
ing the others with very little to do; the co-ordinating 
of joint committee hearings to avoid duplication; and 
the allotting of time to various hearings so that majot 
time would be given to major matters. Such a counel 
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also might advise the individual legislators as to the 
werits of or arguments against prospective bills which 
they intend to file and in this way many useless petitions 
for legislation might be discouraged. 

Much of the work of the Massachusetts General 
Court has been taken up in the considering of matters 
which are in the nature of local or private legislation. 
The Massachusetts General Court has for years en- 
deavored to enforce the principle that wherever possible 
such matters should be settled according to the general 
laws. If we are to maintain our freedom of petition, 
however, it seems inevitable that such petitions will be 
fled, and the legislature should as a matter of policy 
refrain from the passing of such legislation unless it is 
clearly necessary and there are no general laws to govern 
the situation. It has been estimated that forty per cent 
of the work of the Massachusetts General Court is in 
bills of a local or private nature. 


UNICAMERAL VERSUS BICAMERAL LEGISLATURE 


One of the most recent propositions for legislative im- 
provement submitted in many states is that of having a 
unicameral or single-body legislature. At the present 
time, the state of Nebraska is the only state to have 
stich a legislature. Here in Massachusetts, the question 
of a unicameral legislature has been considered but the 
proposition has not gained much support. Such a sys- 
tem might lead to more responsibility on the part of the 
individual legislators. The present system of having one 
house check the other, however, seems to have found 
much favor in Massachusetts, and unless this system 
should break down in some serious manner, the chances 
are against any change in our government. 


ANNUAL VERSUS BIENNIAL SESSIONS 


In 1938, the people of Massachusetts determined to 
amend our constitution to change from annual to bien- 
nial sessions of the legislature. The chief reason for the 
change was the saving in cost to the commonwealth and 
the fact that the citizens were beginning to resent legis- 
lative interference in their private affairs and businesses. 
It has always been my own belief that much of this re- 
sentment against legislative interference was due to the 
increasing regulation on the part of the federal govern- 
ment and this resentment was taken out on the state 
legislature. In any event, beginning with the 1939 ses- 
sion, the sessions of the legislature became biennial. To 
my mind, biennial sessions have not proved the advan- 
tage they were believed to be. The state has not been 
saved any great amount of money. Bureaucratic inter- 
ference in private affairs and the conduct of business has 
proved much worse than legislative interference. The 
government of the state has been removed from the 
representatives of the people for a longer period of time. 
The calibre of men running for the legislature has not 
improved. The number of members returning with legis- 


_lative experience has greatly decreased. The presiding 


officers at the beginning of the term find that they have 
lewer men of experience to take leading positions on 
important committees. It has often been said that it 
takes a legislator at least one term to become accustomed 
to the job of legislating. As the legislature prorogues in 
June of the first year of the biennial, the legislator finds 


himself without legislative duties for a year and a half 
of his term. The temptation for him to become interested 
in some other field of activity is very great, and the in- 
ducement to run for re-election after a year and a half 
of legislative inactivity is considerably lessened. 

Our government is composed of three co-ordinate 
branches, the executive, the judicial, and the legislative. 
They were designed each to check the other. With one 
of these branches on vacation for at least one-half the 
time, the tendency is for the other two branches to gain 
power at the expense of the third. While the system has 
shown no serious defects in Massachusetts to date, many 
situations have arisen where an unscrupulous executive 
or judiciary could usurp the function of the legislature. 
For example, it recently became necessary to call a 
special session for the purpose of changing the date of 
the primary election so that the ballots might be printed 
in time to allow the men and women in the armed forces 
to vote at election time. The legislature was not in ses- 
sion. The governor was faced with the problem of de- 
termining whether the emergency powers granted him 
by the legislature included the right to change these 
dates. The question was submitted to the Supreme 
Judicial Court, which held that the governor did not 
have these rights and a special session was necessary. 
In this case, it is probable that had the governor used 
his powers and set the date or had the superior court 
held that the governor had this power, no great amount 
of harm would be done. Other situations might arise, 
however, where either the court in the interpretation of 
an act for reasons of expediency would exercise legis- 
lative functions, or an executive or administrative de- 
partment would through its rule-making power actually 
do something tantamount to legislation. As long as we 
follow the principle that we will be governed by laws 
made by men chosen by us to do the lawmaking and men 
responsible to us in the matter of making laws, we should 
see to it that our laws are made by the legislature and 
by no other body. It is a disputed question, therefore, 
whether the change to biennial sessions in the common- 
wealth of Massachusetts resulted in any improvement in 
legislation or legislative procedure. 


CONCLUSION 


| believe that, taken as a whole, the Massachusetts 
General Court has operated effectively and efficiently 
during this emergency, as have other state legislatures. 
I believe that the public has renewed faith in our system 
of democratic government through representative law- 
making bodies. I feel that our legislatures have the duty 
of maintaining this faith and respect and that they can 
do it by increasing the quality of both the legislators and 
the legislation enacted and by making the machinery of 
lawmaking more efficient. In Massachusetts, the system 
of joint committee hearings and recess commissions is 
quite effective. I fail to see any strong reason for the 
change to a unicameral legislature, and I do not believe 
that as yet the system of biennial sessions has proved an 
improvement over that of annual sessions. In this arti- 
cle, I have used material contained in Senate No. 50, 
Session of 1943, Report of the Special Commission on 
Legislative System and Procedure, and wish to acknowl- 
edge my indebtedness to members of that commission. 
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The EMIC Program for 
Wives and Infants of Enlisted Men 


3y Martua M. M.D. 
Associate Chief, Children’s Bureau, U. S. Department of Labor 


for emergency maternity and infant care for the 

wives and infants of servicemen was first made 
available by the Congress, all states, territories, and the 
District of Columbia had plans approved by the chief 
of the U. S. Children’s Bureau. These fifty-two juris- 
dictions together during the month of June, 1944, ac- 
cepted applications for care of more than 47,000 service- 
men’s wives and infants. A total of 402,333 cases has 
been accepted since March, 1943. To meet the cost of 
care for these wives and infants, the Congress appro- 
priated to the Children’s Bureau for grants to the states 
a total of $29,700,000 for the fiscal year ended June 30, 
1944, 

On the basis of an estimate of nearly 500,000 mater- 
nity and infant cases for the current fiscal year, the 
Congress has appropriated $42,800,000 to extend this 
program through the fiscal year 1944-45. This means 
that approximately 450,000 wives will receive maternity 
care and one out of every six babies born in the United 
States during this period will be given necessary medi- 
cal care at birth and during the first year of life under 
programs developed by state health agencies and finaneed 
through federal grants. 


IT LESS THAN one year after funds for grants to states 


INITIATION OF MATERNITY CARE PROJECTS 


The first state program for medical care of wives of 
servicemen was launched in the state of Washington in 
1941 at the request of the commanding officer of Fort 
Lewis, and on the initiative of the state health officer, 
as one of the maternity-care projects developed with 
the use of federal maternal and child-health funds under 
the Social Security Act. During 1942, twenty-five addi- 
tional projects similarly financed were undertaken by 
state health agencies. These projects were in response 
to the need for such programs expressed to state health 
agencies by local health officers, army and navy officials, 
physicians, hospitals, and servicemen and their wives. 
Many of these original projects were limited to military 
areas where the need was greatest. Most of them pro- 
vided that the service should be available to all eligible 
wives and infants without a “means test” or financial 
investigation. In every instance the state projects pro- 
vided for direct payments to physicians and hospitals. 
The first request to the Congress for special funds for 
this purpose, based on estimates from state health offi- 
cers, was made in February, 1943, because the money 
available for this purpose under Title V, Part 1, of the 
Social Security Act, providing for grants to states for 
maternal and child-health services, had been exhausted. 

This emergency federal-state program provides—as a 
matter of right—medical, nursing, and hospital care for 


the wives and infants of enlisted men in the four lowest 
pay grades of the Army, Navy, Marine Corps, ang 
Coast Guard, and of army aviation cadets. Approx}. 
mately 87 per cent of the enlisted men are in these pay 
grades. The pay range for these men is from $50 ty 
$78 per month. These medical services were made pos- 
sible by the Congress for the purpose of relieving the 
enlisted men of worry as to the availability of car 
needed by their wives and infants and uncertainty as tp 
how the cost of care would be met. 

It was also the intent of the Congress to assure the 
wives of servicemen, wherever they are living, that care 
will be provided through an organized state health. 
department program, thus assuring, in so far as possible 
access to needed medical and health services conforming 
to standards of care safeguarded by official state health 
agencies. 

State governors, state directors of health and their 
staffs, and the physicians, nurses, and hospital officials 
participating in the program have a right to derive great 
satisfaction from the enthusiasm with which the enlisted 
men and their families have welcomed this program, 
The contribution to the morale of the armed forces js 
beyond question—this has been attested to by the sur- 
geons general and other officials of the Army and the 
Navy and of other branches of the military service, 


LEGAL BASIS OF THE PROGRAM 


Though financed by special appropriation, the legal 
basis for the program is found in the provisions of Title 
V, Part 1, of the Social Security Act, and in the state 
laws providing for maternal and child-health services in 
co-operation with the Children’s Bureau and the U.S. 
Department of Labor. In accordance with the expressed 
intent of the Congress, the Secretary of Labor has de- 
fined the program as a wartime measure planned for the 
duration of the war and a period of six months there- 
after, and in establishing regulations with respect to 
allotments, the Secretary has stated that the Children’s 
Bureau shall administer the expanded program under 
certain conditions set forth in the Social Security Act 
for maternal and child-health services. 


ADMINISTRATIVE PROBLEMS 


The magnitude of the program created by the vast 
number of men in our armed forces, and the fact that 
the Congress intended that care should be immediately 
available to all eligible wives and infants who wished to 
apply, created a medical-care administrative problem 
without parallel in federal-state co-operative undertak- 
ings. Basic policies were established by the Children's 
Bureau after careful consideration of the legislative his- 
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tory of the program and consultation with its medical 
advisory committee and with various health officials. 
These policies, together with suggested administrative 
procedures, were given to state directors of health to 
serve as a guide in the preparation of state plans which 
were submitted by state health department officials to 
the chief of the Children’s Bureau for approval. Because 
of the emergency nature of this program, the interstate 
movement of applicants, the large number of early appli- 
cations even before state plans were prepared, and the 
resulting need for prompt formulation of plans by state 
agencies, the policies of the federal agency were out- 
ined in greater detail than policies recommended for 
earlier programs under Title V of the Social Security 
Act, As the state agencies and the Children’s Bureau 
arn through experience with the program, increasing 
fexibility in details becomes desirable to allow for adap- 
tation of the administration of the program to the par- 
ticular problems in each state. Uniformity with respect 
to certain broad policies on a nationwide basis is essen- 
tial, however, if the basic services and the general con- 
ditions under which they will be provided are to be ap- 
proximately the same for all wives and infants of service- 
men regardless of their place of residence. The fact that 
the Congress regards the benefits provided under this 
program as rights to which any eligible wife or infant 
is entitled places a responsibility upon the federal agency 
in approving state plans to see that the conditions of 
operation of the program established in such plans are 
such as to assure these rights. 

Asa basis for approval of state plans and requests for 
an allotment of funds, the Children’s Bureau has there- 
fore outlined certain administrative policies. These poli- 
cies have been developed within the framework of the 
Congressional acts and the regulations of the Secretary 
of Labor and in accordance with the intent of the Con- 
gress as shown by the legislative history. Basic to these 
policies is the intent of the Congress that (1) medical, 
hospital, and nursing care will be provided, not cash 
allowances; (2) no financial investigation or “means 
test” shall determine eligibility for the benefits of the 
program; and (3) the wives of enlisted men shall have 
free choice of their physicians. 


Basic PRINCIPLES 


To implement these general principles, to establish 
standards of care within its jurisdiction under the fed- 
eral law, and to provide reasonable safeguards to the 
expenditure of federal funds, the Children’s Bureau 
formulated the following general policies : 

1. Payment must be made by state health agencies di- 
tectly to the individual or institution rendering the services. 

2. There shall be no financial investigation or “means 
test” to determine eligibility as a condition for receiving 
any service under the program. 

3. The wife of an enlisted man shall have free choice 
under the program of all types of available facilities and 


‘Services, including private practitioners, clinics, hospitals, 


and other health facilities that meet the standards under 
the state plan for each type of service and facility. 

4. The attending physician shall have the qualifications 
and the hospital shall meet the standards established under 
the state plan. 


5. The attending physician, clinic, or hospital shall agree 


to accept payment only from the state health agencies for 
services rendered under the program. 

6. Hospitals shall provide whatever accommodations are 
indicated by the patient’s medical condition at the inclusive 
per diem rate paid by the state health agency after obtain- 
ing from the hospital a statement of operating costs. 

7. Physician’s services shall not be authorized if the 
patient or someone in behalf of the patient is to pay for 
hospital care, and hospital care shall not be authorized if 
the patient or someone in behalf of the patient is to pay 
the physician for medical care. 

8. Individuals accepted for care under the program shall 
be referred to local public-health agencies for public-health 
nursing service. 

9. Arrangements shall be made to use community facili- 
ties, including appropriate social and health agencies, to 
meet the special needs of individual mothers and infants. 

10. Care under the program may be authorized only 
when similar service from some other public source is not 
readily available without financial investigation and with- 
out cost to the patient from the medical personnel or hos- 
pitals of the United States Army, Navy, Public Health 
Service, or from clinics or conferences or other services 
provided by or through state or local public-health agen- 
cies or services available under state crippled children’s 
programs. 

To further implement the policies and place certain 
limitations on the expenditure of federal funds, the 
Children’s Bureau defined the types of services that may 
be paid for under the program and established maximum 
rates of payment or ceilings. 


PURPOSE OF THE PROGRAM 


The policies which have created the most public dis- 
cussion are those (1) requiring that the program shall 
be a service program with payments to physician and 
hospital, and (2) prohibiting the physician and hospital 
from charging the wife an additional amount beyond 
that paid by the state health agency and the wife from 
paying for a part of the care or supplementing the pay- 
ment made by the state for services rendered in order 
to obtain luxury services. Both of these policies have 
been thoroughly discussed by the Congress. The reason- 
ableness of the position taken by the Congress and the 
Children’s Bureau on these two issues is readily seen 
when the policies are examined with respect to the basic 
purpose of the program: to relieve the servicemen of 
worry and uncertainty as to the availability of maternity 
and infant care needed by their families and as to how 
the cost of care is to be met, and to assure the service- 
men and their wives that all needed care will be pro- 
vided. Obviously, these objectives can be realized only 
through a service program providing all the necessary 
care for a wife and infant without consideration of the 
ability of a serviceman or his wife or family to pay part 
or all of the cost of the care needed. 


OTHER PREPAYMENT PLANS 


When public funds are used to provide medical care, 
it is almost universal practice to provide and pay for 
actual service and not to make grants of money that 
may or may not be used to pay for medical care. The 
American Medical Association, in a report published 
in 1933 on “Medical Relations under Workmen’s Com- 
pensation,” recommended as one of seven major sug- 
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gestions that “all expenditures for medical care should 
go to those who give the care.”” The medical profession, 
in establishing prepaid medical-care plans under the 
direction of state and local medical societies, again ap- 
plied this same principle with a few exceptions, and pro- 
vided for payment directly to the physicians who 
rendered the service. Blue Cross prepayment hospital 
plans in all cases provide for direct payment to the 
hospital for services rendered. 


SERVICES FURNISHED 


State EMIC plans provide not only for the service 
and facilities ordinarily required but also for those 
needed by the more seriously ill patients and for medi- 
cal and surgical complications. These services include 
the following : 

1. Medical service (and, when necessary, surgical serv- 
ices) provided by physicians for complete maternity care. 

a. Through pregnancy, labor, and six weeks post- 
partum. 

b. For major intercurrent conditions occurring during 
but not attributable to pregnancy. 

c. For the care of sick infants. 

2. Consultant services of specialists. 

3. Hospital care for maternity patients and sick infants 
whenever and for whatever period of time necessary. 

4. Immunization of infants against smallpox, diphtheria, 
and whooping cough. 

5. Bedside nursing care for maternity patients and in- 
fants when requested by the attending physician. 

6. Other services, such as blood for transfusion and 
ambulance service, when requested by the attending physi- 
cian. 


ADMINISTRATION AT STATE LEVEL 


It is the state’s responsibility, as a condition of a 
grant, to make the service available, in accordance with 
the basic policies of the Children’s Bureau, to all eligible 
wives and infants without restrictions as to place of 
residence, economic status, race, color, or creed. In all 
state health agencies the program is administered in the 
state division or bureau of maternal and child health, 
and in conformity with state laws, rules, and regulations 
governing expenditure of state funds, state and local 
public-health administration, and licensure of profes- 
sional personnel and hospitals. 

This necessitates appropriate state procedures for ap- 
plication for care, authorization of care, and the report- 
ing of services that have been rendered. It is also neces- 
sary for each state to work out its own manual of ad- 
ministrative procedure. Each state agency negotiates 
with the hospitals within that state on the per diem rate 
to be paid and on standards of care. 

Most state health agencies have established general 
and special advisory committees to advise them on medi- 
cal and administrative policy and on professional and 
hospital standards. 

There is an increasing use of local health departments 
as local administrative units for the carrying out of the 
emergency maternity and infant care programs. Several 
state health agencies have delegated to local health offi- 
cers responsibility for distribution of applications, ap- 
proval of applications, issuance of authorizations, and 
approval of requests for payment. This makes it rela- 


tively easy to plan directly with the wives for the neces. 
sary care and services, to integrate the services for dy 
pendents of servicemen with the other community ma. 
ternal and child-health activities, and to maintain Closer 
working relationships with physicians and hospitals, 

Decentralization of the program operations permits 
the health personnel of the state agency to function more 
effectively in a consultative and advisory Capacity and 
to have more time to plan for co-ordination of SETVices 
and for methods of strengthening and extending healt, 
services to wives and infants. 


Rove or STATE HEALTH DEPARTMENT 


Although this program has placed an additional ad- 
ministrative burden on state and local departments of 
health at a time when they are handicapped by lack of 
staff and the pressure of work resulting from the impact 
of war on local communities, state health officials are 
reporting to the bureau that the program has made pos- 
sible some important gains in the cause of the public 
health. Most outstanding, perhaps, is the extension of 
the sphere of influence of the state department of 
health. Most physicians and hospitals throughout the 
several states are co-operating with local and state health 
departments in the provision of care for wives and in- 
fants living in small towns and rural areas, as well as in 
the cities. For the first time many health officials are 
assuming responsibility for planning with citizens who 
lack medical-care services and who look to their official 
state health agency for guidance. First hand, they have 
heard the story of the wife who wanted the best of care 
for herself or infant but needed help in arranging for the 
care she sought. Thousands of letters pouring into state 
health agencies express the anxiety of these young 
mothers who are looking to their government for a 
helping hand and a guarantee of care of high quality. 
Many states without hospital licensure or inspection 
laws are glad of this opportunity to work with hospitals 
and advise them on standards of care. In spite of short- 
ages in materials and manpower, hospital standards for 
MIC patients in many places have been raised because 
of the standards for purchase of hospital care established 
by the state health agencies and the desire of communi 
ties to serve the families of servicemen. Physicians in 
private practice in cities, towns, and in open country 
who heretofore had little or no contact with their state 
or local departments of health are looking to the official 
health agency for consultative services and other help in 
obtaining hospital, nursing, or other types of care for 
the servicemen’s wives and infants who are their pa 
tients. Through the emergency maternity and infant 
care program public attention is being directed to the 
health and medical-care needs of the community and 
state. Health departments are gaining much informa 
tion on the need of the people for medical care and on 
methods of administration which will be of value in state 
and federal planning for post-war services. 

But most important is the service that will have beem 
rendered by the end of 1944 to two-thirds of a million 
wives and infants of men who are in the armed forets 
of this country—and the boost in morale given to the 
men themselves. 
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x A RECENT issue of STATE GOVERNMENT (March, 1944) 

an article entitled “Veterans’ Demobilization Program” 

summarized existing and contemplated federal pro- 
crams relating to the demobilization, rehabilitation, and 
re-employment of veterans of World War IT. Since then, 
the so-called G. I. sill of Rights, officially cited as “Servy- 
icemen’s Readjustment Act of 1944,” has been enacted 
into law (Public Law 346, Seventy-eighth Congress). In 
view of the comprehensive and far-reaching provisions 
of this act, the previous summary is hereby supplemented 
with respect to the following categories: (1) employment 
and re-employment; (2) hospitalization and disability 
pensions ; (3) unemployment compensation; (4) educa- 
tional benefits; (5) loans for homes, farms, and business 
property; (6) civil service; and (7) implementation of 
the G. I. Bill. It should be borne in mind that the follow- 
ing information supplements, rather than supersedes, the 
article mentioned above. For this reason, both should be 
referred to in order to obtain a complete picture of the 
federal program. 


EMPLOYMENT AND RE-EMPLOYMENT 


About one million veterans have already been discharged 
from the armed services. Indeed, local draft boards, while 
still drawing many thousands of men into uniform, are 
now faced with the increasingly more important problem 
of making the selective service procedure work in reverse 
—in other words, of placing the returning veterans in their 
former jobs or aiding them to obtain new employment. 

While the Selective Service Act is still the major vehicle 
with regard to re-employment of veterans, certain pro- 
visions of Title 1V of the G. I. Bill are pertinent. They 
are as follows: (1) Congress declares that the purpose of 
this title is to provide an effective job-counseling and 
placement service in order to provide a maximum of job 
opportunity. (2) A Veterans Placement Service Board is 
created consisting of the administrator of veterans affairs 
(as chairman), the director of the national Selective Serv- 
ice System, and the person responsible for the adminis- 
tration of the United States Employment Service. This 
board shall determine all matters of policy relating to the 
administration of the Veterans Employment Service of 
the USES. The chairman, acting through an executive 
secretary, will have top responsibility and authority re- 
garding placement of veterans. (3) A veterans’ employ- 
ment representative will be assigned to each state employ- 
ment service but he shall be administratively responsible 
to the Veterans Placement Service Board. (4) Expendi- 
tures necessary under this title will be carried as a special 
item in the annual budget of the USES. 

Re-employment committeemen, operating through "local 
draft boards, will still be the backbone of the program. As 
personal representatives and advisers, they see that vet- 
erans are properly serviced by government agencies set up 
to help them. Note, however, that the G. I. Bill knits to- 
gether the Selective Service System and the Veterans 
Administration and fixes top responsibility in the joint 
‘board. Moreover, the duties of the USES with respect to 
re-employment of veterans are now more clearly defined. 


AND DISABILITY PENSIONS 


Title I of the G. I. Bill authorizes the Veterans Admin- 
istration and the federal Board of Hospitalization to com- 
plete the construction of additional hospital facilities for 


FEDERAL PROGRAMS RELATING TO DEMOBILIZATION, 
REHABILITATION, AND RE-EMPLOYMENT OF VETERANS 


veterans and to contract for the transfer of suitable army 
and navy hospitals at the end of the war. In addition, 
there is authorized to be appropriated the sum of $500,- 
000,000 for the construction of additional hospital facilities. 
There are now 94 veterans’ hospitals and homes containing 
approximately 100,000 beds of all types. After demobiliza- 
tion, the administrator of veterans affairs expects to re- 
ceive about 100,000 beds from the Army and Navy for 
use in veterans’ hospitals. Ultimately some 300,000 beds 
will be required but the last 100,000 will not be needed 
until some future time. 

Public Laws 312 and 313, signed May 27, provide vet- 
erans of the present war with valuable pension rights which 
had previously applied only to veterans of World War I 
and their dependents. Non-service-connected disability 
pensions to veterans of the present war who are perma- 
nently and totally disabled are now payable at a rate of 
$50 per month. For those who may remain on the rolls for 
10 years, or who reach the age of 65 years, the rate will 
be $60 per month. This also represents an increase in rate 
for veterans of the first World War. Widows and children 
of veterans of the present war who have service-connected 
disabilities but who die of other causes are now eligible 
for the first time for a pension at the following rates: 
widow, $35 per month; widow with one child, $45 per 
month; each additional child, $5 per month. In addition, 
service-connected disability pensions have been increased 
by 15 per cent. This results in payments for total dis- 
ability at the rate of $115 per month instead of $100. 
Proportionate increases have been provided for partial dis- 
abilities. The above two laws thus provide not only in- 
creased payments but, in some cases, entirely new pension 
benefits which had not hitherto been available to veterans 
of the present war. 

Public Law 309, signed May 11, provides that blind vet- 
erans who are entitled to disability compensation may be 
provided with Seeing Eye or guide dogs for escorts, as well 
as with mechanical electronic equipment. 


UNEMPLOYMENT COMPENSATION 


Title V (Chapters 7-14) of the G. I. Bill provides special 
unemployment compensation benefits for veterans. The fol- 
lowing analysis outlines the major provisions of this title: 

General Nature of Plan. Readjustment allowances will 
be paid to former members of the armed forces who are 
unemployed through a uniform national plan and in ac- 
cordance with rules and regulations issued by the adminis- 
trator of veterans affairs. 

Eligibility Requirements. To be eligible for allowances 
a veteran must have been in active service not less than 
90 days and must have received a discharge other than 
dishonorable; he must be residing in the United States at 
the time he makes claim for an allowance; he must have 
registered with a public employment office; and he must 
be available for suitable work. 

Amount, Character, and Duration of Benefits. (1) The 
allowance wil! be a flat amount—$20 per week if totally 
unemployed; if partially employed, the amount earned (in 
excess of $3 per week) will be deducted from the flat al- 
lowance of $20. No additional allowance will be given for 
dependents. (2) Maximum duration of benefits is 52 weeks 
in the two-year period following discharge. For each 
month of active service a veteran will be entitled to four 
weeks of allowances, but the qualifying 90 days’ service 
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will entitle a veteran to a minimum of 24 weeks of allow- the approved list. If it is found by the administrator erans Pi 
ances. (3) Self-employed veterans will be eligible to re- according to the regular prescribed standards and Practices charged 
ceive certain benefits in case net earnings fall below $100 of the institution, a veteran’s progress is unsatisfactg veterans 
per month. his training may be discontinued. HE are disb 
Duplicate Benefits. Provision is made to deduct other The administrator will pay the cost of tuition and such executly\ 
allowances or benefits received under any federal or state other fees as are customarily charged, including the Cost preteren 
: unemployment or disability compensation law, but this of books, supplies, and equipment. Such payments may ng | '* — 
provision does not apply to pension, compensation, or re- exceed $500 for an ordinary school year. If an institution ing law. 
tirement pay from the Veterans Administration. However, has no established tuition fee or if the established tuition | ® s 
a veteran receiving benefits under educational or rehabili- fee is found to be inadequate compensation for furnishing —_ 0 
tation sections of veterans’ regulations will not be entitled such training, the administrator may provide for the pay- servicem 
to the readjustment allowance. ment of fair and reasonable compensation with the $50) peacetim 
Disqualifications. A claimant may be disqualified, among maximum. It ena 
other reasons, if he leaves suitable work voluntarily with- A veteran pursuing such a course of education or trajp. connecte 
out good cause, if he fails to apply for or accept suitable ing will be entitled to a subsistence allowance of $50 non-disa 
work when offered, if he fails to attend an available free month if without dependents or $75 per month if he fas guards, ¢ 
training course, or if he is unemployed because of a strike one or more dependents. . “4 
in which he participates. No department, agency, or officer of the federal gover. availa . 
Administration. The administrator of veterans affairs is ment may exercise any supervision or control over any the ent 
authorized to utilize the existing facilities of state unem- state educational agency or any educational or training = 
ployment compensation agencies for the purpose of proc- institution. = 
essing, determining, and adjusting claims and paying al- All books, supplies, or equipment furnished to a trainee — 
lowances. Each state agency shall be provided with a shall be deemed released to him unless he fails because of | YS’ 
representative of the administration to whom may be dele- his own fault to complete the course of training. the Civ 
gated such powers and duties as are considered necessary. credit ‘ 
This representative will be the final appellate authority in LOANS TO VETERANS on ae 
regard to contested claims arising in each state, subject to Title III of the G. I. Bill provides for the guaranteeing oe ° 
revision by the administrator. State agencies will be reim- of loans made to veterans for the purpose of constructing om if 
bursed both for allowances paid and for the fair cost of or purchasing a home, purchasing land, buildings, livestock, ] jute pre 
administrative expense. equipment, machinery, or implements to be used in farm J and sci 
Effective Date of Plan. Readjustment allowances may ing operations, or acquiring a business property. The a¢- wer $3 
be paid beginning “after the first Sunday of the third calen- ministrator of veterans affairs will guarantee such loans sate 
dar month after date of enactment” (i.e., the week of Sep- in accordance with the following provisions: adh in 
tember 4-10, 1944). (1) The amount guaranteed shall not exceed 50 per cent } retentiot 
Terminal Date. Veterans are covered for a period of of the total loan, and in no event shall the aggregate amount } connel ; 
two years after discharge or two years after the termina- guaranteed exceed $2,000. To illustrate, if the total loan | ore pro 
_ tion of the war, whichever is the later date. However, no is $4,000 the amount guaranteed may be $2,000 (50 per | dischars 
“ia allowances may be paid for any week commencing more cent). If the total loan were $6,000 the amount guaranteed 
> than five years after the cessation of hostilities in the would still be $2,000 (33% per cent). If the total loan | ImpLem 
present war. were $3,000 not more than $1,500 (50 per cent) couldbe | 6, 1, 
aranteed. 
. 7 ° EDUCATIONAL BENEFITS i 2) Interest for the first year on the guaranteed part of | aos 
ar Out of the welter of bills introduced with the purpose the loan will be paid for the veteran by the administrator. “Ga 
a of aiding veterans in obtaining post-war educational train- Such loans shall bear an interest rate of not to exceed4 | soorove 
A ing, a comprehensive program finally emerged under Title per cent per year and shall be payable in full in not more | with the 
II of the G. I. Bill, the principal features of which are as than 20 years. for the 
follows : (3) No security for the guaranty of a loan shall be re ' an" 
Any veteran who has served 90 days or more and who quired except the right to be subrogated to the lien rights with the 
was honorably discharged, is eligible for one of the fol- of the holder of the obligation. rans, a 
lowing types of education: (1) a refresher or retraining (4) In case a principle loan is insured by some other | agencies 
course, not to exceed one year; (2) regular educational federal agency, and a veteran is in need of a second loan Rs - A 
training, not to exceed four years, if it can be shown that to cover the down payment, the administrator may guaf § adminict 
the veteran’s education was impeded, delayed, interrupted, antee the full amount of the second loan (within the limi | under P 
or interfered with by reason of his entrance into the service. tation of $2,000). A loan for a down payment may not J ad pay: 
“Any such person who was not over 25 years of age at exceed 20 per cent of the total purchase price. > ga 
the time he entered the service shall be deemed to have (5) All loans must be approved, and the act sets W } Solicitor 
had his education . . . interfered with.” This type of edu- broad standards to govern the administrator in his de } erans A 
cation shall be available for a period equal to the time he cisions with respect to his approval or disapproval. In el 
spent in service up to the four-year maximum. Such general, they are the same as those any lending institution one 
courses may be initiated within two years after discharge would apply: (a) that the proceeds be used for the put § as neces 
or the termination of hostilities, whichever is the later, but pose requested, (b) that the property be useful and neces | pedited 
no training will be afforded beyond seven years after the sary, (c) that the ability and experience of the veteral } 
termination of the present war. and the conditions under which he proposes to pursue af 
The appropriate agency in each state will provide the occupation are such that there is a reasonable likelihood of 
administrator of veterans affairs with a list of approved success, and (d) that the price paid does not exceed a 
educational institutions, which may be supplemented by reasonable normal value. 
the administrator. A veteran will be entitled to select the 
educational institution he desires to attend, whether or not Civit. SERVICE 


it is located in his state of residence, provided it is on Public Law 359, signed June 27, is known as the “Vet 
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erans Preference Act of 1944.” It gives honorably dis- 
“harged veterans, their widows, and the wives of disabled 
veterans preference In employment for which federal funds 
Bs disbursed. The bill as passed consolidates statutes, 
executive orders, and regulations concerning veterans 
preference in federal employment and, in addition, provides 
for certain preferences not accorded veterans under exist- 
ing law. It defines the various groups to whom preference 
is to be granted, which are substantially the same as are 
accorded preference under existing law, except that ex- 
servicemen whose only service was performed during 
oeacetime will not in the future be entitled to preference. 

It enacts into law the 10-point preference for service- 
connected disabled veterans and the 5-point preference for 
non-disabled veterans. Competition for the positions of 
guards, elevator operators, messengers, and custodians shall 
he restricted to veterans as long as veteran applicants are 
available. Also, until the expiration of five years following 
the end of the war, the president is authorized to add other 
positions to the restricted list. 

Certain other changes are made in the existing practice 
respecting military preference, among which are the fol- 
lowing: Where experience is an element of qualification, 
the Civil Service Commission will be required to give 
credit for all valuable experience regardless of whether 
compensation was received for the services performed in 
obtaining the experience. Preference eligibles are exempted 
from provisions of law prohibiting employment in govern- 
ment service of more than two members of a family. Abso- 
lute preference shall not apply in the cases of professional 
and scientific positions for which the entrance salary is 
over $3,000 per annum, but disabled veterans shall be 
granted 10 points in addition to their earned ratings in 
such instances. Certain procedure is prescribed for the 
retention of preferred veterans in case of reduction in per- 
sonnel in an agency, and special preferences to veterans 
are provided in the form of prior notice before they are 
discharged or their compensation is reduced. 


IMPLEMENTATION OF THE G. I. BILL 


On June 26, Brigadier General Frank T. Hines, Admin- 
istrator of Veterans Affairs, issued the following statement 
with regard to implementing the G. I. Bill: 


As soon as it was learned that President Roosevelt planned to 
approve the “G. I. Bill,” immediate action was taken to consult 
with the authorized cooperating Federal, State and other agencies 
for the purpose of accomplishing the widespread objectives of 
this far-reaching veterans’ legislation. 

Functionally, the duties and responsibilities under the act, 
with the exception of those pertaining to employment of vet- 
erans, are distributed among existing Veterans Administration 
agencies Or services. .. . 

For example, administration of the educational benefits is 
being assigned to the same general jurisdiction which is now 
administering vocational rehabilitation training for the disabled 
under Public Law No. 16, 78th Congress: guaranty of loans 
and payment of unemployment allowances will be handled by the 
service now responsible for finance matters, while legal ques- 
tions and action are the responsibility of the Office of the 
Solicitor. All of these services function through the 102 Vet- 
érans Administration field offices throughout the entire United 
States. 

Additional facilities, whether for hospital and medical care 
or for administration of other benefits, will be created as rapidly 
aS necessity requires. Practically all of the improved and ex- 
pedited procedures relative to claims matters envisaged by 


Title I have already been placed into effect through the assign- 
ment of Veterans Administration employes at discharge centers 
to assist those being discharged from service in the adequate 
presentation of claims for all possible benefits; and through 
creation of special area boards, expedited action has been at- 
tained on all such claims. 

Widespread cooperation with existing public and private 
agencies is our keynote in administration of the education, loan 
and unemployment benefits provided in this act. In the educa- 
tional field, the governors of the several States, immediately 
upon the approval of the act, have been requested to supply, 
through the appropriate State agencies, lists of approved educa- 
tional and training institutions in each State. ; 

For temporary purposes and immediate approval of education 
or training, all schools and institutions of recognized standing 
will be accepted. 

Procedures are being developed with the War and Navy De- 
partments and the approved educational and training institutions 
and the Veterans Administration regional offices so that a 
veteran may enter training with the least possible delay. 

In order to guarantee loans as provided under Title III of the 
act, cooperation will have to extend to the banks and lending 
agencies in all communities. Machinery of Federal agencies 
engaged in activities pertaining to making, guaranteeing or in- 
suring of loans will be utilized to the greatest extent found 
practical. Necessarily, field offices of the Veterans Administra- 
tion will have to be extended in order to afford convenient 
points of contact. Public, as well as private organizations or 
institutions will be utilized in servicing loans guaranteed. No 
direct loans are authorized. 

At present it is contemplated that unemployment allowances 
provided by Title V will be paid either by the State unemploy- 
ment agencies or by Railroad Retirement Board field agencies. 
Machinery required in this connection will encompass coopera- 
tion with the Social Security Board, the Railroad Retirement 
Board, the United States Employment Service, and the State 
employment services. 

The employment of veterans is a function not of the Veterans 
Administration, but of a special board of which the Adminis- 
trator of Veterans Affairs is chairman, to cooperate with and 
assist the Veterans Employment Service of the United States 
Employment Service in furthering the employment of veterans. 
Provision is made for the appointment of special veterans’ em- 
ployment officers in each State, to be functionally responsible 
for carrying out the provisions of the Title with respect to 
the registration and employment of veterans. However, this 
work will be accomplished in direct conjunction and association 
with the regular employment set-up, whether Federal or State. 

Services of the War and Navy Departments in supplying the 
Veterans Administration promptly with necessary data on each 
discharged veteran will continue to be utilized to the fullest 
possible extent, and as rapidly as service needs will permit, 
hospitals, equipment and supplies not needed by the Army and 
Navy will be considered for transfer to the Veterans Adminis- 
tration in order to provide service to veterans contemplated by 
the act. 

Preliminary steps have been taken by the War and Navy 
Departments with the Veterans Administration preparatory to 
a conference with representatives of specified veteran and other 
organizations which have been recognized by me under authority 
of Public Law 844, 78th Congress. This will permit prompt 
compliance with Section 200 in order that paid full-time ac- 
credited representatives of these organizations can function at 
Army and Navy installations in giving aid and advice to per- 
sonnel of the armed services who are about to be discharged 
or released from active service. 

Every effort is being exercised to develop instructions to 
place into effect the provisions of the act and to prepare and 
distribute forms to be used in making application for benefits 
authorized. by the new legislation. In the accomplishment of 
these functions many administrative details must be ironed out 
with other departments and agencies of the Federal Government 
to meet the requirements of the law itself. However, much work 
already has been accomplished in this direction, and basic in- 
structions pertaining to the more important provisions of the 
act should be approved within the near future, certainly as soon 
as possible. 
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Administrative Law and Courts 
(Continued from page 397) 


parties know what their rights are. It seems to be assumed 
that businesses and enterprises are characteristically wrong- 
doers and that their rights are inimical to policies which 
the administrative agencies claim the power to identify 
with the public interest. The attitude of these agencies 
toward judicial review was well put by the then chairman 
of the National Labor Relations Board, in an address be- 
fore a bar association institute in 1939: “The requirements 
of fair hearing do not permit an inquiry into the internal 
operations of the administrative agency.” He stated also 
that the board instructed subordinates to make ironclad rec- 
ords. If records showed a fair hearing, how they were made 
to show it was beyond the courts’ power to inquire. 

In the same spirit, some administrative agencies con- 
tended that there could be no stay of enforcement of their 
orders pending review unless Congress expressly provided 
for it, and others provided by rules a procedure for obtain- 
ing a stay which in practice made it impossible of pro- 
curement. An appeal without stay, where the order is de- 
structive of a business, is no remedy at all. After a Circuit 
Court of Appeals had adopted the contention that legisla- 
tive provision for a stay was required, a majority of the 
Supreme Court of the United States was not willing to go 
so far. They held it proper to grant a stay, where review 
was allowable, but left it to the administrative agency 
whether to grant one in the particular case. Both defense 
and appeal seem to be resented by many of these agencies. 

What makes these restrictions upon or denials of effec- 
tive judicial review especially serious is a tendency of ad- 
ministrative agencies to act on policies of their own devis- 
ing rather than on those prescribed in the statutes, and to 
direct application of the statutory policies toward ultimate 
ideas beyond those of Congress or of the legislature. It is 
very easy to say that the public interest demands or justi- 
fies activity beyond or in contravention of the statute and 
to cover this up by a general pronouncement upon the case. 
Usually this is done out of zeal to promote supposed social 
ends to which the legislative body might not agree. It in- 
volves a degree of legislative power in administrative 
agencies which is not given them and ought not to be given 
them in a constitutional polity. Indeed, the more extreme 
apologists for administrative absolutism do not claim that 
it consists with our constitutions, federal and state. But 
they say that we must look at these things “against a back- 
ground of what we now expect the government to do,” and 
apparently in the administrative quest of social objectives 
it is considered that we do not expect the government or 
its agencies to treat individuals fairly, even if we did when 
our constitutions were framed. We are told that the con- 
stitutional separation of powers antedates the rise of ad- 
ministrative attainment of social purposes and must not be 
suffered to stand in the way. In the quest of extrastatutory 
objectives there is usually clear departure from the stand- 
ard set by the statute creating or governing the agency. 
Of this characteristic of administrative determinations, 
Judge Learned Hand said last year that difficulty in regu- 
lation of an industry does not “justify a departure from 
the standard set by the statute. Under the guise of effect- 
ing its policy we ought not to disregard the means to 
which the realization of the policy is confided.” 

In effect, often these agencies follow the statutes or their 
regulations, or do not follow them, as they may choose in 
a particular case. In a recent case where the administra- 
tive official denied application of a provision in the regu- 
lations because of what he thought an economic reason, 
the Circuit Court of Appeals said: 


An adjustment provision in a regulation has the 
law. ... 1f an applicant makes out a case within the framew, 
of the adjustment provision, the denial of relief by the adm 


force 


istrator must be deemed an arbitrary act. The administra 

is no less obligated to give the relief called for by the adiue 
ment provision because of the discovery through experi “ 
that the adjustment provision is ill advised and inapproprigs 
and embarrasses the general administration of the regulation 
If such has proved to be the case, the thing to do is to Tevoke 
or amend the adjustment provision. 

In that case contracts had been entered into in reliang 
on the adjustment provision. The administrator Claimed 
to leave it where he could apply it when he chose and a 
the same time disregard it when he chose. This is the 
royal dispensing power which was supposed to have come 
to an end in 1688. The administrator could make rules 
having the force of law and dispense with it as he gy 
fit, leaving them in force in case he saw fit to apply then 
later. 

Turning now to the rule-making power, it would be hay 
to find anything more at variance with American constity 
tional government than the unlimited authority exercig 
by many administrative agencies today and even by their 
subordinates. As Mr. Justice Miller put it, speaking for 
the Supreme Court of the United States in 1875, “the th. 
ory of our governments, state and national, is opposed t 
the deposit of unlimited power anywhere.” 

Our legislative process is subjected to effective cheds 
A bill must be introduced publicly. It is printed and aya 
able for public scrutiny. It is discussed in the press. Iti 
referred to a committee and, in a matter of importance 
hearings are had. It is read three times before each house 
is discussed publicly in committee of the whole, and after 
passing both houses, is sent to the chief executive for ap 
proval or veto. Everyone whose interests may be affected 
has abundant opportunity to be heard and present his o- 
jections. Judicial rule-making also provides carefully for 
taking account of the claims of all who may be affected 
Rules of court are drafted by committees of judges, prac 
ticing lawyers, and law teachers, or by judicial councils: 
the drafts are printed and given wide circulation; they ar 
referred for criticism to bar association committees, or tp 
committees of the bar in the different circuits, discussed 
before bar associations and in the legal periodicals, av 
only adopted after everyone interested has been heard. 

Administrative rule-making is in striking contrast. Oftes 
administrative rules and regulations having the force d 
laws affect interests of as much as or even more signil- 
cance to individuals than those affected by statutes or rules 
of court. But there are no such checks upon administrative 
rule-making power. Usually the first knowledge that thos 
affected have of a rule is after it has gone into effect. Th 
first opportunity they have to object to it is usually after 
is sought to be enforced against them and they may k 
afforded an opportunity to attack it in the courts. But} 
this time serious and even irreparable injury may hare 
been done to an individual and his business. Moreover 
the scope given to administrative rule-making today is 9 
wide that challenging of details in the courts is not eas 
and often is not effectively available. 

It is not, as some would have us think, merely a que 
tion of protecting wealthy wrongdoers and great corpo 
tions from reasonable regulation. They alone have a 
tain degree of protection by suits for injunction and 
contesting enforcement of administrative regulations in tt 
courts. Suits for injunction are expensive and other jud 
cial remedies have been greatly limited and in the mult 
plicity and diversity of statutes and regulations it is oftes 
difficult to know what remedies there are and how to pur 
sue them. Hence it has become a question of protecting tie 
average business and the small business and the individu 


410*>STATE GOVERNMENT 


the gove 
ordinary 
crees to 
general 
toward | 
of these 
ing all b 
ment an 
We ¢ 
tive 
emergen 
America 
the war. 
ary, 193 
eral adr 
great di 
In April 
of an it 
State B 
much o 
1939, th 
delivere 
Liberty, 
of a me 
then bee 
spoke 0 
power ¢ 
people.” 
and lon; 
said is 1 
manifes 
ment dt 
given a 
Happ 
Bar As 
have be 
as to a 
for safe 
hearing 
insure < 
with th 
to rule- 
ment pi 
bar mu: 
velopin; 
an omn 
under h 
izen are 
offhand 
need no 
but are 
light of 
of socie 
recent 
ernmen 
and so 
ac 
pedienc 
times { 
obvious 
may le; 
Ther 


world. 


man. Tl 
suits an 
Washing 
agency 
bureau 
mi, officers 
, 


he force 
framewor 
the admip, 
Iministraty, 
the adjug, 
EXPeriencs 
propriate 
S to revoly 


in Teliang 
OF Claimed 
Ose and 
his js the 
have 
nake 
as he say 
‘pply them 


ld be har 
N Constity. 
n by their 
eaking for 
» “the the 
Opposed ty 


ve check: 
and avail. 
ress. It is 
Mportance, 
ach house 
and after 
ve for ap- 
affected 
nt his ob- 
‘efully for 
e affected, 
iges, prac- 
councils: 
; they are 
tees, or to 
discussed 
licals, and 
eard. 
ast. Oftes 
» force of 
re signif- 
or rules 
inistrative 
that those 
fect. The 
ly after i 
y may be 
s. But by 
may have 
Moreover, 
day is 
not easy 


y a ques 
ive a 
n and y 
ons in the 
ther jud: 
he multi 
t is oftes 
w to pur 
ecting the 
individual 


These cannot afford to bring expensive injunction 

“s and carry them through to the Supreme Court at 

with the certainty that the administrative 
’ cy will resist to the last, will have an ample staff of 
se lawyers, bureau officers, and very likely the law 
age of the government at its service, and the weight of 
te government behind it. The ordinary business and the 
rdinary man are coerced into settlements and consent de- 
. their injury and in defiance of their rights. The 


s to 
eo tendency has been to show a marked unfairness 
ced business and individual enterprise. More than one 


of these agencies has seemed to indicate a policy of push- 
ing all business and industry into the hands of the govern- 
ment and thus bringing about an economic revolution. 

We cannot, as some suggest, attribute the administra- 
tive absolutism which has grown up in recent years to the 
emergency of war. The condition which confronts our 
American constitutional polity had grown strong before 
the war. An article by Dean Wigmore, published in Janu- 
ary, 1939, pointed out the enormous multiplication of fed- 
eral administrative agencies, their vast powers, and the 

eat difficulty of ascertaining their practice and policies. 
In April, 1939, federal administrative law was the subject 
of an institute, held under the auspices of the Virginia 
State Bar Association, at which attention was called to 
much of what I have been speaking of. On August 3, 
1939, the president of the Virgina State Bar Association 
delivered an address entitled “Administrative Law and 
Liberty,” in which he declared the need of early enactment 
of a measure such as the American Bar Association had 
then been at work upon for two years, in view of what he 
spoke of as “the present federal demand for wholesale 

wer of the executive over the lives and liberties of our 
people.” All this was before the war broke out in Europe 
and long before we entered the war. The most that can be 
said is that the tendencies which had been more and more 
manifest for a generation and had had a marked develop- 
ment during the regime of national prohibition have been 
given added momentum by the exigencies of the war. 

Happily, bar associations, and especially the American 
Bar Association under the leadership of Mr. Henderson, 
have been taking this subject up vigorously. The remedy 
as to administrative decisions is in legislation providing 
for safeguarding the elements of fair procedure and fair 
hearings and a simple, speedy mode of review which will 
insure adherence to the statutory limitations and do away 
with the necessity of review by suits for injunction. As 
to rule-making, a simple adaptation of the declaratory judg- 
ment procedure would achieve what is required. But the 
har must bestir itself. Such processes as we have been de- 
veloping belong to lands which believe in government by 
an omnicompetent superman with a hierarchy of supermen 
under him, to whom the life, liberty, and property of the cit- 
izen are to be subordinated; who are so all-wise as to know 
offhand what the public interest demands in each case and 
need no hearings or evidence or arguments to advise them, 
but are to adjust all relations and order al! conduct by the 
light of their ex officio wisdom in a political organization 
of society which does not recognize private rights. If, as 
recent legal and political so-called realists tell us, a gov- 
ernment is in fact simply the officeholders of the moment, 
and so the rule of men is the rule of human beings who 


.May act from the greatest variety of motives, political ex- 
pediency, prejudice, spite, mistaken zeal, and may be at . 


times fair and at others ruthless and unreasonable, it is 
obvious what a theory of law as whatever is done officially 
may lead to. 

There has come to be a cult of force throughout the 
World. In place of the political and legal theory on which 


our government was founded and under which America 
has grown to be a land to which people have been eager to 
come from every part of the world in order to live the lives 
of free men and enjoy life, liberty, and property in security, 
new theories are being advanced. Instead of our funda- 
mental doctrine that government is to be carried on accord- 
ing to law, we are told that what the government does is 
law. Instead of a law which thinks of citizens and officials 
as equally subject to law, we are told of a public law which 
subordinates the citizen to the official and enables the latter 
to put the claims of one citizen over those of another, not 
according to some general rule of law but according to his 
personal ideas for the time being. A give-it-up philosophy 
of law and government is being widely taught. We are 
told that law is to disappear in the society of the future. 
We are told of a society in which an omnicompetent and 
benevolent government will provide for the satisfaction of 
the material wants of everyone and there will be no need 
of adjusting relations or ordering conduct of law, since 
everyone will be satisfied. Thus there will be no rights. 
There will only be a general duty of passive obedience. 
We need to be vigilant that, while we are combatting re- 
gimes of this sort as they have developed in dictatorships 
and totalitarian governments, we do not allow a regime of 
autocratic bureaus to become so entrenched at home as to 
lead us in the same direction. 


Process versus Review 
(Continued from page 399) 


of administrative agencies themselves rather than in any 
superimposed procedural check. 

As was said earlier in this paper, the revision of ad- 
ministrative agencies to conform to democratic processes 
under the constitutional concept of government is easily 
stated. A wholly impartial and competent hearing official, 
with authority to make the findings of fact and the initial 
conclusions, is the principal requirement; as a matter 
of fact, it is almost’ the sole requirement, because from 
it naturally and inevitably ensue the other required con- 
ditions. There are many such agencies. They will not be 
found in the law reporters, because they do their jobs 
effectively and satisfactorily and are not haled into the 
reviewing judicial tribunals. Adequate notice of the 
charges against the individual party or parties, restriction 
of evidence to that which is competent and relevant, 
adequate opportunity for argument, findings based upon 
the facts and not upon a predetermined policy, and con- 
clusions based upon the facts fairly found are essentials. 

Constitutional processes, rather than constitutional 
checks, are the need. The remedy lies in the executive 
and legislative branches rather than in the judicial branch. 
Due process of law is a matter of fact and not a matter 
of form. The best and most effective remedy for ad- 
ministrative abuses lies in the hands of the chief of the 
executive branch. In the selection of appointees and in 
the determination of the guiding policies of his admin- 
istration, he can, with an effectiveness greater than any 
other possible means, prevent administrative abuses. The 
legislative branch, likewise, by being specific and emphatic 
in the protection of individuals who may become em- 
broiled with the administrative agencies created by the 
legislation, can restrain administrative abuses more 
effectively than can the judical process. To this practicing 
lawyer, at least, remedies to the abuses which have given 
rise to the current discussion lie in the executive and 
legislative branches rather than in judicial review, how- 
ever necessary the latter may be. 
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‘ Post-war Highways 
(Continued from page 302) 
be toward encouraging cities to establish parking authori- 
ties with various powers to take local action. A number 
of states have enacted such permissive legislation in the 
last few years, and every state should give careful study 
to this question.‘ 

6. The pending interstate highway system already is 
widely accepted in advanced engineering programs of the 
state highway departments—proof that the system actually 
is made up of the very rural and urban roads most in need 
of modernization as limited-access expressways. If, as 
now indicated, such a high-standard road system is to be 
agreed upon by the states, the designation of this system 
should be completed without delay, in order that the state, 
county, and city governments which will be doing post- 
war work on various segments of the system will abide 
by uniform high standards of design, location, and right- 
of-way. 


Unless all this is done, the rush of plan-making for 
immediate post-war construction may mean simply a 
routine rebuilding of roads inadequately designed and 
located for future traffic requirements, and doomed to 
early obsolescence and continued high accident rates. 
The importance of this point is shown by the fact that 
between World Wars I and II our entire main state 
highway systems were rebuilt on an average of once 
every twelve years! 

Now that the state highway planning surveys provide 
a sound method for anticipating future traffic demands, 
it is essential that our highway engineers be given the 
legal and fiscal power to build roads which will meet 
traffic demands for at least thirty years following their 
construction. Any other course is sheer waste of public 
funds—and gross waste of human lives in a needless 
traffic slaughter that modern highway engineering has 
shown it can do much to reduce drastically. 

One result of giving adequate emphasis to the ter- 
minals of our highway systems—the cities at one end 
and the secondary roads to farms and other rural re- 
sources at the other end—will be the encouragement 
of a better way of rural and urban life. 

Over ninety per cent of all peacetime travel in Amer- 
ica is by automobile. One in every seven gainfully em- 
ployed persons before the war owed his job directly or 
indirectly to the motor revolution which saw a 1,000 
per cent increase in highway travel between 1920 and 
1941. Highways are but a means to an end, but the end 
—safer, more efficient, and more economical travel— 
has enormous implications for our future national econ- 
omy and our future employment and living standards. 

State highway financing will rest on a much more 
secure basis under an integrated program directed by 
the state and involving co-ordinated effort to work 
with county and local road officials to meet traffic needs 
on all classes of roads and streets. 

Under such a program the inevitable expansion of 
traffic is encouraged by safer and more adequate roads, 
rather than discouraged by the road deficiencies now 
with us. And with that expansion will come more total 
* A recent Minnesota law (Chapter 544, Session Laws of 
1943) is among the best yet written. 


state highway revenues, even with the tax rates ttn. 
changed or lowered. 

Congress, I am sure, will do its part by early author. 
ization of a federal-aid highway bill which wil] lay the 
foundation for a highway system which by 1969 vil 
be as far superior to today’s road system as today’s roads 
are superior to those of 1920. ; 

But Congress only authorizes. That is meaningley 
unless the states rise to the challenge of this bill ang 
take the leadership in the co-ordinated state-county. 
city highway program indicated. : 

I am confident that the state legislative and adminis. 
trative officials will do their part and give the state 
highway departments the legal, fiscal, and executiye 
powers needed for the job. Being personally acquainte 
with the personnel of the state highway departments, | 
know the execution of the program is in good hands 


New Edition of 


OFFICIAL HANDBOOK 
OF 
UNITED STATES GOVERNMENT 


' Now being Printed 


A NEW EDITION of the official handbook of the 
federal government, The United States Govern- 
ment Manual, is now being printed. The manual 
is especially useful to state officials and legislators 
interested in federal-state relationships. 

The manual includes official statements for every 
agency of the federal government, including the 
legislative, executive, and judicial branches. The 
statement for each agency covers such informa- 
tion as the legal authority for the activities of the 
agency, enumeration and explanation of functions, 
and listing of key personnel. The new edition con- 

| tains approximately 700 pages of text, is fully 
| indexed, and contains several valuable appendixes. 


The price is $1.00 a copy. Order from the Super- 
intendent of Documents, Government Printing 
| Office, Washington 25, D. C. A 25 per cent dis- 
count is allowed on purchases of 100 or more 
copies delivered to the same address. 


To conserve paper the number of copies printed 
is being held to a minimum. To be sure of getting 
a copy, send your order in immediately. 
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STATE BALLOT PROVISIONS AFFECTING CHOICE OF 
ELECTORAL COLLEGE CANDIDATES AND SOLDIER-SAILOR VOTING* 


ECAUSE of the currently revived interest in the operation of 
B the electoral college, STATE GOVERNMENT submits the follow- 
-.¢ tabular summary of state provisions which might affect the 
ing "2, choice of presidential and vice-presidential candidates in a 
panes | election. Minor variations in state laws are not indi- 
ore in general, where the names of presidential electors do 
on state ballots, political parties have filed lists of 
ates with the secretaries of state. In these states 
low), the votes for the names of the presidential and 

- presidential candidates are act ually votes for the electors of 
arg rties. There is considerable doubt concerning the extent 
oe the members of the electoral college are bound to vote 
io ye candidates of the party in whose name they were selected. 
oad California and Oregon appear to bind victorious electors to 
yote for their party candidates. _ 

In three states, voters may split their ballots for electors. In 
Pennsylvania, although the names of the electors do not appear 


cated but, 
not appear 
their candid 
(column 3 be 


upon the ballot, a voter may cancel the names of the presidential 
and vice-presidential candidates and vote instead for any person 
or persons whose names are not printed on the ballot as candidates 
for election. All votes are subsequently counted as votes for 
electors, either as a party group or as individuals. In Louisiana 
a voter may vote an irregular ticket made up of the names of 
persons nominated by different parties, or he may vote a ticket 
made up partially or wholly of persons not in nomination by any 
party. West Virginia, by an act of 1943, also permits a split vote 
for electors. 

The federal war ballot does not permit a split vote for president 
and vice-president because the voter, when writing the name of 
the presidential candidate of his choice in the space provided, is 
held to have voted for the vice-presidential candidate of the 
same party, i.e., for the presidential and vice-presidential electors 
of that party in his state. 


Federal war 


Names of 
Names of 


Voters may ballot adopted 
presidential split balloton —voter writes 


SOLDIER-SAILOR VOTING 


electoral and vice- presidential name of 
State college presidential and vice- presidential 
candidates candidates presidential candidate Registration Absentee : f Date ballot 
appear only appear candidates of his choice of soldiers registration Registration must be 
on ballot on ballot or electors in blank required of soldiers is permanent returned 
* * November 7 
ALABAMA..... 
CALIFORNIA...... ovember 
COLORADO ( 
FLORIDA... November 7 
¥e * * November 7 
* *e *e *a November 7 
ILLINOIS ; ‘ 7 
INDIANA.... . wee November 7 
* *e *e * November 6 
KENTUCKY *b *b *e November 6¢ 
LOUISIANA... * * (h) November 6 
*i * bd * November 7 
MARYLAND......... * * *e *e November 7 
MASSACHUSETTS... . * con * *b *b * November 7 
view ce * *e *e *k November 7 
MINNESOTA. . *b *b November 7 
MISSISSIPPI * *1 * November 7 
MISSOURI. . * ons November 
MONTANA..... ' *d «ie *m *m *a November 7 
NEBRASKA......... Tr * * *e *e *a.n November 30° 
NEW HAMPSHIRE... * * *e *e * November 7 
NEW JERSEY.... * *e *e * November 7 
NEW MEXICO...... * *b *b *a November 6 
NEW YORK * *r *e *e *a November 3 
NORTH CAROLINA .. * eta ¥e *b *b * November 7 
NORTH DAKOTA....... +d * * * November 22* 
. * November 7 
OKLAHOMA...... *d si * November 7 
PENNSYLVANIA..... * * November 22° 
RHODE ISLAND.._. * * December 
SOUTH CAROLINA...._. * ; * * * November 7 
SOUTH DAKOTA... *d * ° November 7 
TENNESSEE....... *b *b November 7 
* * November 3 
UTAH. *i * *e *a November 7 
VERMONT.... . *i * (e) (e) * November 7 
VIRGINIA...... *t *u *u * November 2 
WASHINGTON .. : * : * *e *e *k November 25* 
WEST VIRGINIA * * * *a,k November 7 
WISCONSIN... * * *a November 7 
WYOMING........ *e *e November 7 


a. Except for failure to vote 
b. Application for ballot constitutes registration. 
{ For servicemen only (Florida includes Merchant Marines). 
d. Names of presidential and vice presidential candidates also appear. 
, Registration is by signing affidavit accompanying ballot or on ballot envelope. 
For voting for all exc ept municipal officers, in accordance with federal law. Reg- 
istration is required in certain parts of the state for voting under the general 
election law. 
&. Law states ballot should be received by secretary of state four days before election 
h and sent by him to county clerk one day prior to election. 
> Registration every four years unless service in armed forces is known. 
b ames of presidential and vice-presidential candidates may also appear. 
ederal ballot authorized for servicemen unable to secure state ballot on or before 


October 1. 
» Signing oath constitutes registration for 1944; other registration is permanent. 


1. Must register before July 7 to vote in general election November 7. 

m. Must register before September 22 to vote in general election November 7. 

n. Except in certain localities. 

o. Ballot must be marked on or before November 6. 

p. Only where voting machines are in use; otherwise, a group vote for electors is pro- 
vided. 


q. Special war ballot blank, and voter writes in names of presidential and vice-presi- 
dential candidates preferred. 

r. Provision appears to be rendered obsolete by use of voting machines. 

s. Ballot must be marked on or before November 

t. Special war ballot must list names of presidential and vice-presidential candidates. 

u. Registration not required to vote for federal officers. 


Based in part on a study on ‘‘Nomination and Election of Presidential Electors,” by 
Samuel H. Still, State Law Index, Legislativel Reference Service, Library of 
Congress. 
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